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The Root Principles of Democracy
By Melvin I. Urofsky 

"...that government of the people, by the people, and for the people, shall not vanish from this earth."
                                             -- President Abraham Lincoln
                                                Gettysburg Address, 1863
Speaking at the dedication of a national cemetery at Gettysburg in the midst of a great civil war fought to preserve the United States as a country, President Lincoln gave us in his ringing conclusion perhaps the best-known definition of democracy in American history. By "government of the people, by the people, and for the people," he meant, the essentials of democratic government he so well described are applicable to all nations that aspire to a democratic society.

Democracy is hard, perhaps the most complex and difficult of all forms of government. It is filled with tensions and contradictions, and requires that its members labor diligently to make it work. Democracy is not designed for efficiency, but for accountability; a democratic government may not be able to act as quickly as a dictatorship, but once committed to a course of action it can draw upon deep wellsprings of popular support. Democracy, certainly in its American form, is never a finished product, but is always evolving. The outer forms of government in the United States have altered little in two centuries, but once we look past the surface we discover great changes. Yet, most Americans believe -- and rightly so -- that the basic principles underlying their government derive directly from notions first enunciated by the framers of the Constitution in 1787.

In these papers, we have tried to explicate what some of those principles are, indicating a little of their historical development and explaining why they are important to the workings of government in the United States in particular as well as democracy in general. Because any democracy is an evolving system, the papers also indicate some shortcomings of the U.S. governmental system, and how the nation has tried to address those problems. No one claims that the American model, as successful as it has been for the United States, is the model that all democracies should follow. Each nation must fashion a government out of its own culture and history. But these essays do identify fundamental principles that, in one form or another, must be present in all democracies. The exact manner in which laws are made, for example, can vary widely, but no matter what the forms, they must obey the root principle that the citizenry has to be involved in the process and feel ownership of those laws.

What are these root principles? We have identified 11 that we believe are key to understanding how democracy has evolved and how it operates in the United States.

Constitutionalism: Law-making must take place within certain parameters; there must be approved methods for laws to be made and to be changed, and certain areas -- namely the rights of individuals -- must be off limits to the whims of majority rule. A constitution is a law, but at the same time it is much more than that. It is the organic document of a government, laying out the powers of the different branches as well as the limits on governmental authority. A key feature of constitutionalism is that this basic framework cannot easily be changed because of the wishes of a transient majority. It requires the consent of the governed expressed in a clear and unambiguous manner. In the United States, the Constitution has been amended only 27 times since 1787. The framers made the amendment process difficult but not impossible. Most of the amendments have extended democracy by enlarging individual rights and wiping away differences based on race or gender. None of these amendments were lightly undertaken, and when adopted, all had the support of a great majority of the people.

Democratic Elections: No matter how well designed a government is, it cannot be considered democratic unless the officials who head that government are freely elected by the citizens in a manner perceived to be open and fair to all. The mechanism of an election may vary, but the essentials are the same for all democratic societies: access of all qualified citizens to the ballot, protection of the individual against undue influence in the casting of the ballot, and an open and honest counting of the votes. Because large-scale balloting is always subject to errors and fraud, care must be taken to avoid these as much as possible, so that if there is a problem or a close election -- as happened in the 2000 presidential election in the United States -- the people will understand that despite the difficulty, the results can still be accepted as binding upon them.

Federalism, State and Local Governments: The United States is unique in its federal system of government, in which power and authority are shared and exercised by national, state, and local governments. But if the model is not suited to other nations, there are still lessons to be learned. The further government is from the people, the less effective it is and the less it is trusted. By having local and state governments, Americans can see some of their elected officials up close. They can tie policies and programs directly to the men and women who enacted them and who implement them. In addition, decentralization of authority makes it all that much harder to effect an illegitimate takeover of the government. The principle that democracies ought to decentralize power and responsibility may not matter much in a small and relatively homogeneous country, but it can be an important safeguard in large and heterogeneous nations.

Creation of law: History records that formal laws have been made by mankind for five millennia, but the methods different societies have used to make the rules under which they will live have varied enormously, from edicts by god-kings to majority vote at village meetings. In the United States, law is made at many levels, from local town councils, on up through state legislatures, to the U.S. Congress. But at all these levels, there is a large input from the citizenry, either directly or indirectly. Law-making bodies recognize that they are responsible to their constituents, and if they do not legislate in the people's best interests, they will face defeat at the next election. The key to democratic law-making is not the mechanism or even the forum in which it takes place, but the sense of accountability to the citizenry and the need to recognize the wishes of the people.

An independent judiciary: Alexander Hamilton remarked in The Federalist in 1788-89 that the courts, being without the powers of either sword or purse, would be "the least dangerous branch" of the government. Yet courts can be very powerful in a democracy, and in many ways are the operating arm through which constitutional constraints are interpreted and enforced. In the United States, the courts may declare acts of Congress and of state legislatures invalid because they conflict with the Constitution, and may enjoin presidential actions on similar grounds. The greatest defender of individual rights in the United States has been the court system; this is made possible because most judges have life tenure and can focus on legal issues without the distraction of politics. While not all constitutional courts are the same, there must be a body that has the authority to determine what the Constitution says, and when different branches of government have exceeded their powers.

Powers of the presidency: All modern societies must have a chief executive able to carry out the responsibilities of government, from the simple administration of a program to directing the armed forces to defending the nation in wartime. But a fine line must be drawn between giving the executive sufficient powers to do the job and, at the same time, limiting that authority to prevent a dictatorship. In the United States, the Constitution has drawn clear lines around the powers of the president, and while the office is one of the strongest in the world, its strength derives from consent of the governed and the ability of the occupant of the White House to work well with the other branches of government. Here again, the actual organization of the chief executive's office is not the issue, but rather the constraints imposed upon that office by such principles as "separation of powers." In a democracy, a president must rule through his or her political skills, establishing a framework of cooperation with the legislature and above all with the people. At the same time, the citizenry must feel secure that constitutional constraints ensure that the president or prime minister is always the servant, and not the master, of the people.

Role of a free media: Closely tied to the public's right to know are a free media -- newspapers, radio and television networks -- that can investigate the workings of government and report on them without fear of prosecution. English common law made any criticism of the king (and by extension the entire government) a crime known as seditious libel. The United States eventually did away with this crime, and in its place created a theory of the press that has served democracy well. In a complex state, the individual citizen may not be able to leave work to go watch trials, sit in on legislative debates, or investigate how a government program works. But the press is the surrogate of the citizen, reporting back through print and broadcast media what it has found so that the citizenry can act on that knowledge. In a democracy, the people rely on the press to ferret out corruption, to expose the maladministration of justice or the inefficient and ineffective workings of a government body. No country can be free without a free press, and one sign of any dictatorship is the silencing of the media.

Role of interest groups: In the 18th century, and in fact well into the 19th, law-making represented primarily a dialogue between the voters and their elected representatives in Congress or in state and local governments. Because the population was smaller, governmental programs more limited, and communications simpler, there was no need for citizens to resort to mediating organizations for assistance in making their views known. But, in the 20th century, society grew more complex, and the role of government expanded. Now there are many issues that voters need to speak about, and in order to make their voices heard on specific matters, citizens create lobby groups, groups advocating public and private interests, and non-governmental organizations (NGOs) devoted to single issues. There has been much internal criticism of this aspect of American democracy, and some people claim that those interests with access to large sums of money can make their voices better heard than those with fewer resources. There is a certain truth to that criticism, but the fact of the matter is that there are hundreds of these groups who help to educate the public and lawmakers about particular matters, and in doing so they help many individual citizens of ordinary means get their views known to their lawmakers in a complex age. With the age of the Internet upon us, the number of voices will increase even more, and these NGOs will help to refine and focus citizen interest in an effective manner.

Public's right to know: Before this century, if people wanted to know how their government was running, generally all they had to do was go down to the town hall or the agora and listen to the debates and discussions. But today we deal with large, complex bureaucracies, statutes and regulations that often run hundreds of pages, and a legislative process that, even while accountable to the people, may still be too murky for most to understand what is happening. In a democracy, government should, as much as possible, be transparent -- that is, its deliberations and decisions should be open to public scrutiny. Clearly, not all government actions should be public, but the citizenry have a right to know how their tax dollars are spent, whether the administration of justice is efficient and effective, and whether their elected representatives are acting responsibly. How this information is made available will vary from government to government, but no democratic government can operate in total secrecy.

Protecting minority rights: If by "democracy" we mean rule by the majority, then one of the great problems in a democracy is how minorities are treated. By "minorities" we do not mean people who voted against the winning party, but rather those who are indelibly different from the majority by reasons of race, religion, or ethnicity. In the United States, the great problem has been that of race; it took a bloody civil war to free black slaves, and then another century before people of color could count on free exercise of their constitutional rights. The problem of racial equality is one that the United States is still wrestling with today. But this is part of the evolutionary nature of democracy, the drive to become more inclusive and to grant to those who are different from the majority not only protection against persecution but the opportunity to participate as full and equal citizens. Examples of nations treating their minorities in a bloody and horrible manner are numerous, and the Nazi Holocaust against the Jews is only the most vivid illustration. But no society can aspire to call itself democratic if it systematically excludes specific groups from the full protection of the laws.

Civilian control of the military: In ancient times, the primary responsibility of a leader was to lead society's military forces either to defend the nation or to conquer others. All too often, the popularity of a successful general led him to seek control of the government through force; he who controlled the military could easily sweep all others aside. In modern times we have seen, far too many times to count, a colonel or general using the power of the army in a coup to overthrow the civilian government. In a democracy, the military must not only be under the actual control of civilian authorities, but it must have a culture that emphasizes the role of soldiers as the servants and not the rulers of society. This is easier to accomplish when there is a citizen army, whose officers come from all sectors of society and after a term of service, return to civilian life. But the principle remains the same: The military must always be subordinate; its job is to protect democracy and not rule.

From these essays we can derive certain overarching themes. First, and most important, is that in a democracy the ultimate source of all authority is the people. The Constitution of the United States announces this boldly in its first words: "We, the People of the United States . . . do ordain and establish this Constitution." All powers in government must come from the people, and must be accepted by them as legitimate. This validation takes place through a variety of means, including the processes of making law as well as free and fair elections.

A second general principle is that there must be a division of powers so that no one part of the government can become so strong as to subvert the will of the people. Although the president is always seen as the most powerful office in American government, the Constitution limits those powers and requires the chief executive to work in harmony with the other branches as well as with the constituency of voters. Although civilian control of the military would seem to place great power in the president's hands, the culture underlying the military in a democratic society works against the misuse of that force. Courts also exist to serve as limitations not only on the executive but on the legislative branch as well. In a democracy, government must be in a balance, and all the different parts must appreciate the wisdom and necessity of that balance.

Third, the rights of individuals and of minorities must be respected, and the majority may not use its power to deprive any person of basic liberties. In a democracy this may often be difficult, especially if there is a diverse population holding diverse views on critical subjects. But once a government deprives one group of rights, then the rights of all the people are in jeopardy.

These themes run throughout the Democracy Papers, and each topic supports all of these overarching principles. The will of the people is ensured through free and fair elections, through the making of law, through a free press examining the workings of government, and through a right to know what the government is doing. It expresses itself through interest groups, even if a bit unevenly. In the United States, the division of powers is mandated by the Constitution, an organic document held in near reverence by the American people. It is also seen in limitations imposed upon the government, by civilian control of the military, and by a federal system. And rights of minorities are ensured through many means, the most important of which is an independent judiciary.

But can these principles be translated into other cultures? There is no simple answer, because the success of any governmental system depends on so many intertwined features. During the colonial period in American history, the imperial government in London could not exert close control of its distant American colonies, and so power and authority devolved onto the local legislatures. This in turn led to a federal system encapsulated in a Constitution that reflects the peculiar historical situation of the people of the United States. The perceived excesses of the British king led to limits on executive authority, while the experience of a citizen militia laid the basis for civilian control of the military.

Individual rights proved harder, but as democracy has evolved in the United States, the rights of the people have expanded from those of white, property-owning men to include men and women of all races, colors, and creeds. Diversity, originally seen as a problem for government, became one of the great strengths of democracy. With so many different peoples, religions and cultures in large democratic nations, any effort to impose one uniform manner of life would have proven disastrous. Instead of fighting diversity, the American people made it a cornerstone of their democratic faith.

Other nations as they experiment with democracy -- and it is always an experiment -- will need to examine how the attributes described in these papers can best be created and sustained in their own culture. There is no one way; to paraphrase the poet Walt Whitman, democracy is a multitude, often contradicting itself. But if we keep our eye on the basic, immutable principles -- that ultimate authority resides in the people, that governmental powers must be limited, and that individual rights must be protected-then there can be many ways in which to achieve those goals.



About the Author:
Series Editor Melvin I. Urofsky, professor of history and public policy at Virginia Commonwealth University, is the author or editor of more than 40 books. His most recent works are The Warren Court (2001), and with Paul Finkelman, A March of Liberty: A Constitutional History of the United States (2nd ed., 2001). 

Constitutionalism: America & Beyond
By Greg Russell
"Freedom of men under government is to have a standing rule to live by, common to every one of that society, and made by the legislative power erected in it."
                                               -- John Locke
                                                  Second Treatise, Ch. 4 
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Constitutionalism or rule of law means that the power of leaders and government bodies is limited, and that these limits can be enforced through established procedures. As a body of political or legal doctrine, it refers to government that is, in the first instance, devoted both to the good of the entire community and to the preservation of the rights of individual persons.

Constitutional government, rooted in liberal political ideas, originated in Western Europe and the United States as a defense of the individual's right to life and property, and to freedom of religion and speech. In order to secure these rights, constitutional architects emphasized checks on the power of each branch of government, equality under the law, impartial courts, and separation of church and state. The exemplary representatives of this tradition include the poet John Milton, jurists Edward Coke and William Blackstone, statesmen such as Thomas Jefferson and James Madison, and philosophers such as Thomas Hobbes, John Locke, Adam Smith, Baron de Montesquieu, John Stuart Mill, and Isaiah Berlin.

Problems of constitutional governance in the 21st century will likely be problems within governments recognized as democratic. The modern-day phenomenon of "illiberal democracies" gains legitimacy, and thus strength, from the fact that these regimes seem reasonably democratic. Illiberal democracy -- that is, nominally democratic government shorn of constitutional liberalism -- is not simply inadequate but dangerous, bringing with it the erosion of liberty, the abuse of power, ethnic divisions, and even war. The spread of democracy around the world has not always been accompanied by a corresponding spread of constitutional liberty. A number of democratically elected leaders have used their authority to justify restricting freedoms. A living tradition of political liberty contributes something even more than free and fair elections, or additional opportunities for political expression. Liberal democracy also provides a legal foundation for the separation of governmental powers so as to uphold basic freedoms of speech, assembly, religion, and property.

Constitutionalism: historical foundations
Modern liberal political theories found practical expression in the struggle for constitutional government. The earliest, and perhaps greatest, victory for liberalism was achieved in England. The rising commercial class that had supported the Tudor monarchy in the 16th century led the revolutionary battle in the 17th, and succeeded in establishing the supremacy of Parliament and, eventually, of the House of Commons. What emerged as the distinctive feature of modern constitutionalism was not the insistence on the idea that the king is subject to law (although this concept is an essential attribute of all constitutionalism). This notion was already well established in the Middle Ages. What was distinctive was the establishment of effective means of political control whereby the rule of law might be enforced. Modern constitutionalism was born with the political requirement that representative government depended upon the consent of citizen subjects.

Moreover, modern constitutional government was intimately linked to economics and the power of the purse, the idea that those whose taxes fund the government must be represented in that government. The principle that economic supply and redress of grievances go hand-in-hand is the key to modern constitutional government. The decline of the king's feudal revenues, the growth of representative institutions, and a feeling of national solidarity, as opposed to symbolic allegiance to king and court, tended to make real and effective the limited character of kingship. 

However, as can be seen through provisions in the 1689 Bill of Rights, the English Revolution was fought not just to protect the rights of property (in the narrow sense) but to establish those liberties which liberals believed essential to human dignity and moral worth. The "rights of man" enumerated in the English Bill of Rights gradually were proclaimed beyond the boundaries of England, notably in the American Declaration of Independence of 1776 and in the French Declaration of the Rights of Man in 1789. The 18th century witnessed the emergence of constitutional government in the United States and in France, and the 19th century saw its extension with varying degrees of success to Germany, Italy, and other nations of the Western world.

Constitutionalism and the legacy of the American Founders
The constitutional order of American society is built on the foundation of the consent of free and reasonable men and women, as expressed in the symbol of the "social contract" as a trust established for limited purposes. "Social contract" theories had their greatest currency in 17th- and 18th- century Europe, and are associated with English philosophers Thomas Hobbes and John Locke, and French philosopher Jean-Jacques Rousseau. These thinkers justified the political obligation of individuals to a community on the grounds of self-interest and reason, and were well aware of the advantages of a civil society where individuals have both rights and obligations, compared to the disadvantages of a "state of nature," a hypothetical condition characterized by a complete absence of governmental authority. This idea of a "social contract" reflects an underlying awareness that a viable community -- not just a government -- must be established if free government is to exist and if human beings are to be secured against the onslaught of the passions whose rule is the very definition of disorder, tyranny, and rebellion against the rational order of being. John Jay noted, in Federalist No. 2, that the individual relinquishes certain natural rights to society if government is to have requisite power to act in order to secure the common good. As a result, participation as a citizen in a constitutional democracy carries with it the responsibility of abiding by the laws and decisions of the community in its public transactions, even when the individual sharply disagrees. Both the "beast-man" -- the nihilistic criminal or anarchist -- and the "god-man" -- the potential dictator -- who take law into their own hands must be subdued or banished from society, so thought Aristotle and Spinoza. Hobbes, Locke, and the American Founding Fathers all agreed. This is the essential condition of civil society, without which it cannot exist. The laws and policies of constitutional government not only are limited in scope and grounded in consent. They are also bound to serve the well-being of the people of the society in general and of every single individual in it. 

American statesmen -- revolutionaries and constitution-makers alike -- laid claim to this heritage as American history unfolded from the Declaration of Independence (1776), to the Articles of Confederation (1781), the conclusion of the Revolutionary War (1783), the framing of the Constitution (1787), and the ratification of the Bill of Rights (1791). A number of common themes typified this American struggle for liberty and constitutionalism.

Popular sovereignty
"We the People . . . do ordain and establish this Constitution." These words are contained in the Constitution's Preamble and give expression to the doctrine of popular sovereignty, or rule by the people. The Constitution's framers crafted a governing document, which they submitted for popular ratification, based on the conception that ultimate political authority resides not in the government or in any single government official, but rather, in the people. "We the People" own our government, but under our representative democracy, we delegate the day-to-day governing powers to a body of elected representatives. However, this delegation of powers in no way impairs or diminishes the people's rights and responsibilities as the supreme sovereign. The government's legitimacy remains dependent on the governed, who retain the inalienable right peacefully to alter their govern-ment or amend their Constitution.

The rule of law
Under constitutional theory, however, government must be just and reasonable, not only from the viewpoint of majority sentiment but also in conformity with higher law, what the Declaration of Independence refers to as "Laws of Nature and of Nature's God." The Declaratory Act of 1766, by which the British Parliament laid claim over the American colonies "to bind (them) in all matters whatsoever," dramatized the contrast between rule of law and rule by law. Rule of law suggests an appeal to a higher standard of law and justice -- transcendent and universally understood -- than the merely mortal or the enacted law of contemporary politicians. The Founders believed that the rule of law was the lifeblood of the American social order and basic civil liberties. The rule of law suggests that if our relationships with each other (and with the state) are governed by a set of relatively impartial rules -- rather than by a group of individuals -- then we are less likely to become the victims of arbitrary or authoritarian rule. Note here that the political obligation implied by the rule of law applies not only to the rights and liberties of subject and citizen but also with equal claim to rulers and governors. By precluding both the individual and the state from transcending the supreme law of the land, the framers constructed a protective layer over individual rights and liberties.

Separation of powers and a system of checks and balances
The Founders had to answer the question of how to implement a government of laws and not of men, when there were only men available to rule. After all, these leaders were political realists who attempted to connect the spirit of constitutionalism to unique features of their time and place. Perhaps the best statement on this philosophical and practical dilemma comes from James Madison in Federalist No. 51. Ambition, Madison declared, had to counteract ambition. The interests of men had to be indissolubly wed to the constitutional rights of the place. Just a little knowledge of human nature would suggest to us that "such devices should be necessary to control the abuses of government." If men and women were angels, then neither external nor internal controls on government would be necessary. But Madison was a realist. Constitutionalism, again to use the words of Madison, entails a policy of "supplying, by opposite and rival interests, the defect of better motives." A constitutional framework, built on a prudent regard for human beings, must enable the government to control the governed. No less important, however, is the auxiliary precaution of checking and balancing within government itself.

By dividing the business of government among three independent branches, the Constitutional framers ensured that the principle powers of government -- legislative, executive, and judicial -- were not monopolized by any single branch. Allocating government authority among three separate branches also prevented the formation of too strong a national government capable of overpowering individual state governments. Governmental powers and responsibilities intentionally overlap. One example is how congressional authority to make laws can be checked by a presidential veto. This veto, in turn, can be overridden by a two-thirds vote in both houses of Congress. The president serves as commander-in-chief, but only Congress has the authority to raise and support an army, and formally to declare war. The president has the power to appoint all federal judges, ambassadors, and other high government officials, but all appointments must have the advice and consent of the Senate. No law can go into effect unless it is passed by both houses of Congress.

The Supreme Court has the final authority to strike down both legislative and executive acts as unconstitutional. Herein lies the root of judicial review and the empowerment of the federal judiciary in the United States after Marbury v. Madison (1803). The power of judicial review derives not from the written U.S. Constitution, which contains no explicit reference to this authority, but from a series of court cases dating back to the late 1700s. What is common to these cases, at least as a philosophical or ethical justification of court authority, is the link between judicial review and higher law. Americans of the time would have embraced the ancient teaching that, if positive or human law departs from the law of nature, it is no longer law but a perversion of the law. The general idea is captured in James Otis' Rights of British Colonies Asserted and Proved (1764), wherein he stipulates:

The law of nature was not of man's making, nor is it in his power to mend or alter its course. He can only perform and keep or disobey and break it. The last is never done with impunity, even in this life, if it is any punishment for a man to feel himself depraved, to find himself degraded by his own folly and wickedness from the rank of a virtuous and good man to that of a brute, or to be transformed from the friend, perhaps father, of his country to a devouring lion or tiger.
Federalism
The Founders also determined that power must be divided among the different levels of government: national and state. The failure of the Articles of Confederation (1781-87) to create a viable government for the American colonies led delegates at the 1787 Constitutional Convention in Philadelphia to establish more power at the center of government.

The Articles served as a bridge between the initial government by the Continental Congress of the Revolutionary period and the federal government created by the U.S. Constitution of 1787. Because the experience of overbearing British central authority was vivid in colonial minds, the drafters of the Articles deliberately established a "confederation" of sovereign states. However, the Articles gave Congress no power to enforce its requests to the states for money or troops, and by the end of 1786, governmental effectiveness had broken down.

Under the U.S. Constitution, confederation was to give way to federation -- a system in which power would be shared between one national and several state governments. The national government was to be supreme in certain areas, but the states were not to become mere administrative units of the central government. States' rights were protected in a number of ways. First, the 10th Amendment to the Constitution made clear that a number of spheres of activity were to be reserved for the states. State governments, for instance, are largely responsible for managing their own budgets and making and enforcing laws in many areas that impact residents of the state. Second, states were also protected by their representation inside the U.S. Senate: two senators to a state, irrespective of the size of the state. Third, the Electoral College, the body that formally elects the U.S. president, was to be an aggregation of electors selected by the states, with each state awarded a minimum of three delegates. Fourth, the amending procedure of the Constitution itself also reflected state interests, for any amendment to the Constitution requires approval by three-fourths of all state legislatures as well as two-thirds of the members of both houses of Congress. These protections were built into the Constitution as well, to prevent the smaller states from being dominated by the power of the larger states. The sharing of power between states and the national government is one more structural check in an elaborate scheme of checks and balances.

The struggle for individual rights
The Preamble to the Constitution looked to a new American political order based on the following principles: to form a more perfect union, to provide for the common defense, to establish justice, and secure the blessings of liberty for present and future generations. Even earlier, the Declaration of Independence had spoken of "inalienable rights" that were inherent in all people by virtue of their being human and that no government could take away. Just how best to secure justice and the blessings of liberty (then as well as now) inspired fierce partisan differences. When first drafted and submitted to the states for ratification, the Constitution did not include any reference to individual rights. One explanation for this anomaly is that the framers assumed that the powers of the newly created national government were so carefully limited that individual rights really required no additional protections. In addition, other Federalists made the case that enumerating additional rights carried an additional liability -- that is, those rights deemed essential yet left unspecified would become vulnerable to government encroachment.

Although the Antifederalists were defeated in the battle over drafting the 1787 Constitution, they were able to force concessions from their opponents. Fearful of the power of the new national government, they demanded that a series of specific protections of individual rights be written into the Constitution. They also obtained promises from Federalist leaders in some state conventions to support the passage of appropriate amendments to the Constitution. Unless assured that a bill of rights would be passed, a number of states threatened to withhold ratification of the Constitution. The Federalists kept their promises. In 1789, the first Congress of the United States adopted the first 10 amendments to the Constitution. By 1791, the Bill of Rights, constituting these first 10 amendments, had been ratified by the required number of states. Moreover, the Ninth Amendment -- expressly protecting fundamental rights not specifically described in the Constitution -- laid to rest Federalist fears that singling out any right for protection would jeopardize the protection of all other rights not similarly identified.

The Bill of Rights limits the ability of government to trespass upon certain individual liberties, including freedom of speech, press, assembly, and religion. It also prohibits Congress from passing laws respecting the "establishment" of any official religion, that is, favoring one religion over another. Nearly two-thirds of the Bill of Rights is geared to safeguarding the rights of persons suspected or accused of crime. These rights encompass due process of law, fair trials, freedom from self-incrimination and from cruel and unusual punishment, and being held twice in jeopardy for the same crime. When first adopted, the Bill of Rights applied only to the actions of the national government.

Restraining state infringements upon civil liberties was the subject of the 13th (1865), 14th (1868), and 15th (1870) amendments, the so-called Reconstruction Amendments passed after the Civil War and intended to dismantle the institution of slavery. Over the past 100 years, many of the liberties provided for in the first 10 amendments have been incorporated in the 14th amendment's guarantee that no state shall deprive its citizens of either due process or equal protection of the law. Especially after the 1920s, the Constitution's first 10 amendments played an increasingly active and significant role in resolving difficult questions of public policy -- from the constitutionality of school prayer and mandatory drug testing laws to birth control and capital punishment. And basic founding principles such as "justice" or "liberty," as well as constitutional precepts such as "due process" and "equal protection under the law," have been given new meaning by succeeding generations. These developments, often accompanied by protest movements and civil disobedience, reflect changes in human sensibilities and social mores over the past 200 years.

The philosophical justification for the Bill of Rights is that it places certain liberties beyond the reach of majorities on the premise that depriving citizens of fundamental rights would diminish their civil standing and, in fact, their very humanity. The vast array of rights secured by the Bill of Rights and Constitution compose the texture of a free government. Civil rights may arise directly from natural rights or indirectly through political arrangements in a society built upon the consent of the people given in constitutions, common law precedent, and statutes. The success story of Madison and his colleagues at the Constitutional Convention, and at the first Congress, reflects the way they set about creating a self-adjusting set of processes and structures that could legally enforce rights and supply standards for their realization in the United States.

Constitutionalism, freedom, and the new world order
The end of the Cold War, along with the collapse of the Soviet Union and communist client states throughout Eastern Europe, ushered in a sense of triumphalism and optimism about the promise of liberal-democratic ideas and constitutional government. In December, 2000, Freedom House, a not-for-profit organization that promotes democracy worldwide, released a major study detailing the state of political rights and civil liberties in today's world of 191 countries. The study, Freedom in the World 2000-2001, finds that a decade-long trend of positive, incremental gains for freedom continued in the year 2000. According to the organization's annual survey, 86 countries representing 2.5 billion [thousand million] people (or 40.7 percent of the world's population, the highest proportion in the survey's history) are rated "free." Their inhabitants enjoy a broad range of rights. Fifty-nine countries, representing 1.4 billion people (23.8 percent), are considered "partly free." Political rights and civil liberties are more limited in these countries, which are often characterized by corruption, dominant ruling parties, and, in some cases, ethnic or religious strife. The survey finds that 47 countries, representing 2.2 billion people (35.5 percent), fall into the "not free" category. Inhabitants of these countries are denied basic political rights and civil liberties.

The Freedom House survey reinforces the widespread conviction that there are no longer respectable alternatives to democracy; it has become an established bulwark of modernity. Another part of this post-Cold War legacy, however, is proving much more challenging and problematic for policy-makers and political thinkers alike. Democratically elected regimes, often ones that have been re-elected or reaffirmed through referenda, are routinely ignoring constitutional limits on their power and depriving their citizens of basic rights and freedoms. In many regions of the world, we see the rise of a disturbing phenomenon in international life -- illiberal democracy.

At the heart of the matter is the difference between democracy and constitutional government. The problem has been difficult to recognize since, for at least a century in the West, democracy has coincided with liberal democracy. The mix of freedoms associated with constitutional liberalism is theoretically distinct from democracy. From the time of Plato and Aristotle, democracy has meant rule by the people. This view of democracy, as a process of selecting governments, has been articulated by scholars ranging from Alexis de Tocqueville to Joseph Schumpeter and Robert Dahl. Political Scientist Samuel Huntington has explained why this is the case: Elections -- open, free, and fair -- are the essence of democracy, the inescapable sine qua non. Yet governments produced by elections may be inefficient, corrupt, shortsighted, irresponsible, dominated by special interests, and incapable of adopting policies demanded by the public good. While these qualities make such governments undesirable, they do not make them undemocratic. Democracy is one public virtue, not the only one, and the relation of democracy to other public virtues and vices can only be understood if democracy is clearly distinguished from the other characteristics of political systems. But elections and mass mobilization do not always vouchsafe liberal constitutional government. There is a growing unease at the rapid spread of multiparty elections across south-central Europe, Asia, Africa, and Latin America, perhaps because of what happens after the elections. Some elected popular leaders have bypassed their parliaments and ruled by presidential decree, eroding basic constitutional practices.

Naturally there is a spectrum of illiberal democracy, ranging from modest offenders to near-tyrannies. In Latin America, many democracies have now survived for over a decade through harsh economic conditions, with no explicit challenges from the military or anti-system parties. Yet most of these regimes have yet to be consolidated. Certain countries have persisted in the face of weak institutionalization of formal democratic structures. Yet democratic consolidation is incomplete without the support of constitutional liberalism. In addition to agreement on rules for the competition of power, there must be fundamental and self-enforcing restraints on the exercise of power. One effect of overemphasizing pure democracy as the ultimate test for freedom is that little effort is given to creating imaginative constitutions for transitional countries. This is done not simply by scheduling frequent elections or writing up a list of rights, but by constructing a system which will not violate those rights. Constitutional government looks beyond the procedures for selecting a government to the kind of deliberative arrangements, insulated from public passions, that defend individual liberty and the rule of law. This requires a mutual commitment among elites -- through the coordinating mechanism of a constitution, related political institutions, and often through an elite pact or settlement as well, where governments maintain order by building coalitions among leading political parties and interest groups. The goal is to enforce limits on state authority, no matter which party or faction may control the state at any given time. At the beginning of the 20th century, Woodrow Wilson wanted to make the world safe for democracy. The challenge for the next century may be to make democracy safe for the world.
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The Principles of Democratic Elections
By D. Grier Stephenson, Jr.
"The aim of every political constitution is...first to obtain for rulers, men who possess most wisdom to discern, and most virtue to pursue the common goal of society." 
                                                   -- James Madison 
                                                      The Federalist, No. 57
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The Declaration of Independence of 1776 captured the core of democratic theory in referring to "Governments ... deriving their just powers from the consent of the governed." Eighty-seven years later, when the American states were at war with each other after 11 of them refused to accept the outcome of the election of 1860, President Abraham Lincoln restated the principle of consent as "government of the people, by the people, and for the people." However phrased, this founding principle requires a system of elections, the "dependence on the people" that James Madison in 1788 acknowledged in The Federalist, No. 51, as "the primary control on the government."

By determining peacefully those who shall govern and by bestowing legitimacy on the decisions they make, elections provide answers to crucial questions faced by any political system. These goals are more easily achieved when the characteristics of an electoral system encourage a widely shared perception that elections are both free and fair. Factors encouraging this perception are a franchise and an access to the ballot that are more inclusive than exclusive; an equality of votes so that no vote counts more than another; and election outcomes determined by rules established in advance, with minimal cheating and fraud in the casting and counting of votes. These standards for free and fair elections have not been static over American political history. Their evolution has reflected each generation's experience in grappling with the nature of political community, the latitude of lawful dissent, representation, and electoral structure and administration.

Who may vote
Under Article I, section 2 of the Constitution, people were eligible to vote for a member of the U.S. House of Representatives if they could also vote for "the most numerous Branch of the State Legislature." Except for setting certain qualifications for national office, the Constitution then left the definition of that community to each state. In practice, because of laws in the several states, this meant at the outset an electorate limited to white and adult men possessing a modest amount of property or paying a certain amount in taxes. By 1830, property qualifications had all but disappeared as universal suffrage for adult white males became the rule.

Prior to the Civil War, blacks were generally barred from voting even in states where slavery was forbidden. Once the guns were silenced in 1865, three amendments to the Constitution portended major changes to the concept of an American political community -- those entitled to vote and run for office. The 13th (1865) abolished slavery. The 14th (1868) proclaimed, "All persons born or naturalized in the United States and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside" -- thus for the first time constitutionalizing a definition of both national and state citizenship. The amendment also declared, "no State shall ... deny to any person within its jurisdiction the equal protection of the laws." The 15th (1870) removed race as a criterion for voting, a pledge left unfulfilled for decades afterwards.

Indeed, some states developed devices to sidestep the Constitution. One of these -- the "grandfather clause" -- was not invalidated by the U.S. Supreme Court until 1915. It typically exempted from a literacy test for voting all persons and their lineal descendants who had voted on or before January 1, 1866, a date that made virtually every black person subject to a locally administered literacy test that could be difficult to pass. Even more persistent than the grandfather clause was the white primary. The primary -- an election within a political party to choose the party's candidates -- took hold in many areas of the United States early in the 20th century as a means of democratizing parties, by transferring the selection of candidates from party leaders to the electorate. In states where one party was dominant, as the Democratic Party was in Southern states, the primary in effect became the election because Republicans could mount only token opposition or no opposition at all in the general election. So even when blacks could vote in the general election, rules in some states barred them from voting in the primary, thus negating their influence on local and state races. Not until 1944 did the Supreme Court hold definitively that the right to vote guaranteed by the 15th Amendment applied to primaries as well as general elections.

Nonetheless, as the 1960s began, only one in four eligible black persons in the South was registered, and actual turnout for elections was considerably less than that. Action on two fronts brought remarkable changes within a decade, allowing voting by blacks to approach rates comparable to those for whites. First came successful assaults on the poll (or head) tax which discouraged the poor, especially blacks, from voting. The 24th Amendment (1964) prohibited use of a poll tax in federal elections, and two years later the Supreme Court invalidated the tax as a requirement in state elections. Second, the Voting Rights Act of 1965 -- the most important voter legislation ever enacted by the U.S.Congress -- largely overcame the more subtle ways in which African Americans had been kept from the polls. As a result of such measures as federal oversight of elections and a ban on literacy tests, black voter registration by 1967 had doubled in Georgia, nearly tripled in Alabama, and jumped almost 800 percent in Mississippi.

In contrast, the women's suffrage movement, dating from the 1840s, took longer to gain formal voting rights but, once secured, needed no further protective legislation. In 1869, the Wyoming Territory became the first political unit in the United States to extend the vote to women, but others were slow to follow, especially after the Supreme Court ruled in 1875 that states could continue to bar women from the polls without violating the 14th Amendment. By the end of the century, three other states allowed women to vote. The 19th Amendment did so nationally in time for the elections of 1920.

Who may run for office
Rules governing the second dimension of political community -- the right to stand for public office -- balance two competing values. On the one hand, states have traditionally preferred inclusiveness. That is, once someone meets qualifications for age, residence, and citizenship, that person has a right to try to gain access to the ballot so that his or her name might be considered by the voters. The Constitution has always forbidden a religious test for national office, and the Supreme Court held in 1961 that states were forbidden to do so as well.

On the other hand, most states have also tried to discourage an excessive number of candidates and parties. Because political parties aggregate and accommodate interests, the American political tradition prefers a governing majority that is formed by coalitions within a party, not a governing majority that depends upon coalitions among parties. The preference has been for a system that increases the likelihood that the person who wins an election will win with a majority of the votes or at least with a large plurality, objectives less likely to be met with a multiplicity of candidates and parties.

These objectives are commonly achieved by requiring someone entering a party primary to collect a certain number of signatures on a petition (as well as by paying a filing fee), with the number of signatures and size of the fee being higher for statewide offices and considerably lower for local races. Similarly, in order to have its candidates' names placed on the ballot, a party may be required to demonstrate a modicum of preexisting support, whether through signatures on petitions or by the number of votes received in the previous election.

State ballot access rules create special burdens for anyone seeking the presidency as the candidate of a "third party" (any party in addition to the two major ones, Republican and Democratic). Candidates for federal as well as state and local office must meet the ballot qualification rules in each state in order to be on the ballot in that state. This is an easy enough task for both major parties, but can be a daunting challenge for a third party.

Dominance by one or the other of two major parties over most of American history, however, has not confined voter choice as much as it might first seem. This has been true for at least three reasons: The parties themselves have changed over time in what they advocate; third parties have alerted the major parties to changing views among voters; and, any policy put into effect by the Congress or a presidential administration is always subject to constitutional challenge in the Supreme Court. 

Latitude of lawful dissent
Voting is a meaningless exercise without choice. Making intelligent choices requires that citizens opposed to those in power must be allowed the freedom to publicize their views, to criticize policies, and to attract and organize supporters. Free and fair elections are impossible to maintain where officials have authority to silence their critics.

Wide latitude has usually been accorded dissent in the United States, but notable exceptions demonstrate that liberties are sometimes in greatest danger when they are needed most. For some, at certain periods in history, the safety of the republic seems to depend upon stamping out contrary opinion and noxious views. Examples range from the Sedition Act of 1798, which for three years criminalized scandalous criticism of the president or Congress, through enforcement of the Smith Act during the Cold War in the 1950s, a law that criminalized advocacy of overthrow of the government.

In contrast, others believe that security is best maintained through freedom, a view that appealed to the Founding Fathers and has prevailed in many U.S. court rulings. "Freedom to differ is not limited to things that do not matter much," wrote Justice Robert H. Jackson for the Supreme Court in 1943. "That would be a mere shadow of freedom. The test of its substance is the right to differ as to things that touch the heart of the existing order." Debate on public issues, advised Justice William J. Brennan, Jr., in 1964, "should be uninhibited, robust, and wide-open, and ... may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials." In short, while government may curtail inciteful speech where violence is imminent, there is today under the Constitution no such thing as an illegal idea. "If there be time to expose through discussion the falsehood and fallacies, to avert the evil by the processes of education," declared Justice Louis D. Brandeis in 1927, "the remedy to be applied is more speech, not enforced silence."

Representation
Elections result in the selection of officials who act on behalf of the people. In the United States, this link is most obvious in a state legislature or in the U.S. Congress where officials in their lawmaking role represent an entire state or part of a state called a district. The system of representation employed in a state or nation is important because it affects the allocation of power not only among geographical regions but among contending interests. In Congress, for example, the apportionment of senators set by the Constitution is two per state, while in the House of Representatives the apportionment by state varies according to population. Thus, Wyoming, with not quite 500,000 residents, has exactly the same representation in the Senate as does California, with nearly 34 million residents. In the House, however, Wyoming has but one representative, while California has 53 as a result of the 2000 census. This plan, a compromise at the Constitutional Convention in 1787, allows small states to matter more politically than would be true were representation based entirely on population.

State legislatures have the responsibility for creating the legislative districts for themselves and for the delegates from their states to the U.S. House of Representatives. The ovewhelming preference in the United States has been for single-member districts -- if a state sends ten members to the House, then the legislature carves the state into ten districts, with one representative being elected by each district.

In contrast to proportional representation and some kinds of multi-member districts, single-member districts discourage the growth of third parties. They may also greatly diminish the influence of a large political minority. This is because the drawing of district lines can be done to exaggerate or to diminish the strength of a group of voters or a party, a process called gerrymandering. (The term is a combination of Elbridge Gerry, the governor of Massachusetts in 1812, who presided over a redistricting of his state's senatorial districts, and the word salamander, the animal whose shape the new districts were said to resemble.) If gerrymandering in a state is carried to an extreme and persists for a period of years, the Supreme Court might find such arrangements a violation of the Constitution, but short of that, it is a time-honored practice in American politics. However, efforts by a party to secure partisan advantage through the drawing of district lines must still conform to certain principles. Districts must not appear to have been drawn arbitrarily, and they should be compact and contiguous. Nonetheless, the election in the year of a decennial census is especially important: The party that controls the state legislature at the dawn of the new decade draws the district lines for state legislative and congressional seats that remain until after the next decennial census.

The Supreme Court, however, long ago put an end to another districting arrangement that yielded substantial inequalities in representation. By the 1950s, noticeable numerical disparities among state legislative and congressional districts were commonplace in nearly every state. As people moved from farms to the cities and from the cities to the suburbs, districting did not keep pace. Some sparsely populated rural areas were more heavily represented than heavily populated urban areas. Incumbent legislators understandably were not eager to vote themselves and the interests they represented out of power.

A series of decisions by the Supreme Court in the 1960s invalidated such districting plans, requiring instead that all districting be done on a one person/one vote basis. That is, the number of people within a district would have to be equal to the population of a state divided by the number of districts. Before the end of the decade, the Court worked a revolutionary change in representation in the United States, transferring political power from rural to urban and especially to suburban regions. As a result, a majority of the people would be able to elect a majority of the legislature.

Electoral structures and procedures
Electoral rules and practices may also contribute to, or detract from, a sense that elections are free and fair. Consider voting impediments, vote counting, and campaign finance regulations.

One conspicuous fact about elections in the United States is the widespread phenomenon of nonvoting. (Voting in the United States is voluntary, not legally required as it is in some countries.) Even in high-visibility presidential elections, voter turnout in recent years has hovered around 50 percent. That is, fully half the eligible voting population (almost all citizens over 17 years of age) does not vote. This rate contrasts with a turnout of about 65 percent -- a modern-day high -- in the presidential election of 1960. Thus, when President Bill Clinton won re-election in 1996 with 49 percent of the popular vote in an election in which the turnout was only 49 percent, he was the choice of slightly less than one quarter of the eligible electorate.

What is responsible for this trend? Factors such as a decline in a sense of civic and community obligation, voter apathy stemming from a perception that elections do not make a difference in one's life, and an increase in the percentage of two-wage-earner households may depress turnout -- as well as the sense in recent national elections that no great issues are at stake in a prosperous time of peace.

It is also important to keep in mind that voting in the United States entails three different decisions. Aside from deciding to vote and deciding for whom to vote, the prospective voter must also have registered to vote. This requirement seems to impede voting because registration rolls usually close weeks before the election itself. Moreover, because registration is done by state and within states by counties, and within counties is organized by precincts, persons who have recently relocated will almost always have to re-register or make sure that their existing registration has been transferred. So the mobility of the American population suggests that there is always a certain number of would-be voters who are kept from the polls because of registration requirements. Whether systems for easier voter registration, as when one applies for or renews a drivers license (the so-called "motor voter" plan), will improve turnout rates remains unclear.

In the counting of all ballots, legal safeguards have been developed over the years to minimize error and to assure fairness. This is why the laws of all states provide for recounts in certain instances and permit the initial apparent loser to contest the election. Otherwise, doubts about the accuracy of the vote count may undermine public confidence in the integrity of elections and subtract from the legitimacy of the declared winner. No better example exists than the extended presidential election of 2000 that highlighted all too clearly problems that can arise in the usually mundane process of counting votes.

Voting in presidential elections
Under the Constitution, each state is assigned an electoral vote equal to its representation in Congress, and the District of Columbia is allocated three electoral votes by virtue of the 23rd Amendment (1961). A candidate wins the presidency by capturing a majority (at least 270) of the 538 electoral votes. These votes are cast by electors when they gather in their respective state capitals on December 18 (hence: Electoral College). The Constitution stipulates that electors from each state be "appoint[ed], in such Manner as the Legislature thereof may direct." Since the mid-1800s, each state's presidential electors have been selected by vote of the people of that state. Among the 50 states, except for Maine and Nebraska, a winner-take-all rule prevails: the presidential candidate with the most votes in a state receives all of that state's electoral votes, effectively negating votes cast for all other candidates.

The Electoral College seems an anachronism, even to many Americans. Florida became the battleground state in the 2000 election after Election Day (November 7) largely as a result of the Electoral College. The Florida presidential vote was disputed in November and into December 2000 because of the unusual closeness of the popular vote in that state separating Republican presidential candidate George W. Bush and Democratic presidential candidate Albert Gore. Because the results in the other 49 states positioned Bush and Gore so closely in the electoral vote tally, neither could reach 270 electoral votes without Florida's 25. The candidate who won that state's popular vote would be the winner of Florida's electoral votes and would become the 43rd president. Even though everyone agreed that, nationally, Gore had a lead in the popular vote total of several hundred thousand, that national margin made no difference. What mattered was the popular vote in Florida.

Most ballots cast in Florida were read by machines. However, some ballots could not be read because some voters who used punch cards did not completely puncture the card, or, if they did, left a piece of paper (a chad) dangling or left only an impression. The machines would not count these as legal votes. Other voters apparently did not vote for president at all. The same thing had happened in other elections in the state, but no one had dealt with the problem because the margins were not as close and the stakes were not as high. Trailing by only a few hundred votes (out of six million cast in the state), Gore and his supporters wanted ballots rejected by voting machines to be recounted by election officials in each district. Bush and his supporters feared that any hand count to determine the intention of the voter would inject a level of subjectivity into the process and unfairly cost him the election. For Bush, vote-counting machines would not discriminate against one candidate in favor of another, while any hand count would proceed under the pressure of what was at risk. The controversy obscured the common ground between both men: Each insisted on a fair counting of votes. The disagreement lay in how that should be achieved.

Ultimately, the U.S. Supreme Court ruled in mid-December that hand-counting could not proceed without uniform standards to determine the intent of the voter. With voting by the Electoral College just days away, the Supreme Court concluded that no constitutionally acceptable hand-counting was possible. Otherwise, one person's ballot might be treated differently from another's, violating the equal protection clause of the 14th Amendment. This decision by the nation's highest court will have an impact far beyond the presidential election of 2000. The Court established a rule that is likely to guide every recount in future political races anywhere in the United States. Recounting may now proceed only where ballots are examined under standards designed to assure equal treatment and to minimize subjectivity.

Restrictions on spending
The election of 2000 was also notable in the way it highlighted the role of money in the competition for votes. "There are two things that are important in politics," Republican strategist Mark Hanna is supposed to have said more than a century ago. "The first is money, and I can't remember what the second one is." The Federal Election Campaign Act [FECA] in its 1974 amendments imposed major restrictions on the source, amount, and use of campaign funds in order to avoid corruption and the appearance of corruption. These limits, however, touch on First Amendment rights of free speech and association because money in politics is a proxy for speech: Candidates, parties, and other political groups require money to build their organizations and to convey their messages to voters through the mass media.

In upholding part of the complex statute in 1976, the Supreme Court drew an important constitutional distinction between contributions and expenditures. Because limitations on the former were deemed less harmful to speech than limitations on the latter, and because contributions posed a greater danger of corruption or the appearance of corruption, the Court disallowed provisions that restricted expenditures, but upheld limits on contributions. Also upheld was a conditional scheme of public financing for presidential races (on a matching basis in primaries and caucuses and with full funding in the general election), in return for which candidates agreed to abide by spending limits. The goal was partly to level the financial playing field among major party candidates. Lying outside the FECA's "hard-money" limits are unregulated contributions ("soft money") for party-building, get-out-the-vote drives, and issue-oriented media blitzes.

A stable democratic process
Free and fair elections are essential in assuring the "consent of the governed," the bedrock of democratic politics. They are at once both power- and legitimacy-conferring instruments, just as unfair and dishonest elections may cast doubt on one's claim to office and diminish one's ability to govern.

Few argue that electoral politics in the United States is perfect. Some of its features from time to time have hindered, deflected, muted, or distorted the people's consent. Yet, for several reasons, most Americans believe that overall their electoral system is fair and honest. First, with the noticeable and instructive example of the conflicts leading to the Civil War nearly a century and a half ago, elections in the United States operate effectively: By determining winners and losers, they accomplish what elections are designed to do. Defeated candidates and their supporters willingly, if not cheerfully, defer to the victors and acknowledge their right to rule. This is no small achievement. Such acceptance presupposes a stable political system where ultimate values and interests are rarely, if ever, at risk.

Second, the frequency of elections means that no party or faction within a party is guaranteed permanency in office. Today's majority might be replaced by a much different majority tomorrow. This is a key point of democratic theory: Majorities are in flux. Third, majorities may be transitory because the electoral system protects the right to compete. An election without opportunity for serious opposition is a hoax.

Finally, U.S. elections link voters with officeholders. The latter depend upon a majority of voters to govern. The people therefore perceive elected officials as their agents, authorized to act on their behalf. Elections in America have made public officials the servants of the people, rather than people the servants of the government.

However one measures the progress in democratic politics that the United States has made, other nations may well choose not to follow the American model in all its particulars. Some features of electoral politics in the United States persist only as remnants of history. An American nation getting under way in the 21st century would not select its chief executives through the Electoral College. It might not choose to retain an equal vote for each state in the Senate. Other features, such as a guarantee of a free press or popular election of members of Congress, would doubtless remain. Nonetheless, lessons emerge from America's democratic experience that point to characteristics that are probably essential to the maintenance of a stable democratic process elsewhere.

First, access to the vote and the ballot should be widely available, with no vote worth more than any other vote. To restrict the political community on the basis of gender, political beliefs, ethnicity, or religion, for instance, undercuts a regime's legitimacy. An inclusive franchise, by contrast, encourages all elements of a society to perceive a stake in the existing order because each has a chance eventually to prevail.

Second, encouraging high turnouts of voters in elections should be a priority. Low voting turnouts should be cause for concern, if not alarm. Not only may they result in election of officials without the support of a majority of the eligible electorate, but they exaggerate the influence of well-organized and intensely motivated interests.

Third, a high level of freedom for political speech is crucial to the democratic process. Restricting lawful dissent not only inhibits electoral politics by stifling opponents, but repression of opinion may drive dissidents from legitimate channels of political participation into violent means of protest.

Fourth, elections and the system of representation must enable a majority of the people to control the government, yet safeguards must be in place to prevent a majority from overwhelming and destroying a minority. Nonetheless, arrangements that assign undue electoral weight to minority interests may frustrate a central element of consent of the governed: legislation that efficiently reflects the will of the majority. Otherwise, minority views displace those of the majority or so cripple the decision-making process that the government becomes incapable of acting at all.

Fifth, because elections function effectively only if most people perceive them to be free and fair, procedures must be in place to respond quickly to allegations of voting dishonesty. Without such remedial devices, electoral politics may quickly be perceived as a fraud.

Finally, free and fair elections may prove difficult to maintain in a society marked by deep cleavages among a large part of the population over the most vital questions. Sometimes the health of a political system can be gauged by the issues that do not dominate a campaign and by the propositions that never appear on any ballot.

"Democratic institutions are never done," observed Woodrow Wilson over a century ago. "They are like living tissue -- always a-making. It is a strenuous thing, this living of the life of a free people." Close scrutiny and probable change remain the order of the day. Awareness of the flaws in an electoral system is as important as appreciation of its virtues.
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Federalism & Democracy
By David J. Bodenhamer
"The federal and State governments are in fact but different agents and trustees of the people, constituted with different powers, and designed for different purposes." 
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The 2000 presidential contest was one of the most closely divided -- and confusing -- elections in American history. Not until a month after voters cast their ballots did it became certain that Republican candidate George W. Bush would claim the title of the nation's 43rd president. In the interim, the world watched as the fight for votes in Florida repeatedly bounced from local to state to federal courts and back again, before a U.S. Supreme Court decision settled the matter. What many foreign observers found puzzling was how voting standards could vary so much from place to place or how local officials could play such an important role in a national election.

American citizens also may have been surprised by the differences in voting procedures from state to state, but the interplay of local, state, and national governments could scarcely have seemed unusual. Few days pass when ordinary people in the United States do not encounter the laws or actions of all three levels of government. Zoning, traffic control, sanitation, educational administration, street repair, and a hundred other services are all managed primarily by local officials, acting under a grant of authority from the state. State government controls much educational policy, criminal justice, business and professional regulation, public health, among a variety of other important areas. And the acts of national government -- from defense and foreign affairs to economic and monetary policy to welfare reform -- are staples of the daily news everywhere because of their wide impact.

Although few people recognized it at the time, both the drama of the last presidential election and countless lesser dramas of everyday life are acted out on a stage erected by the framers of the U.S. Constitution over 200 years earlier. As colonists, the Founding Fathers had chafed under the authority imposed by the distant British imperial government and had come to view centralized power as a threat to their rights and liberties. As a result, the major problem facing the Constitutional Convention in Philadelphia in 1787 was how to restrict the power of the central government, yet provide it with sufficient power to protect the national interest. Dividing power between two levels of government -- national and state -- was one of the solutions to this problem. This system of divided power, federalism, is widely acknowledged not only to be a unique American contribution to the theory of government but part of the genius of the American constitutional system itself.

Defining federalism
Federalism is a system of shared power between two or more governments with authority over the same people and geographical area. Unitary systems of government, by far the most common form around the world, have only one source of power, the central or national government. Although democracy can flourish under either system, the differences between the two types of governments are real and significant. Great Britain, for example, has a unitary government. Its Parliament has ultimate authority over all things that occur within the United Kingdom. Even if it delegates power over local matters, Parliament can require its towns or counties to do whatever it deems appropriate; it can even abolish them or change their boundaries if it chooses to do so.

In the United States, the situation is quite different. Laws of the national government, located in Washington, D.C., apply to any individual who lives within the national boundaries, while laws in each of the 50 states apply to residents of those states alone. Under the U.S. Constitution, Congress does not have the power to abolish a state nor can a state assume a power intended for the national government alone. Under American federalism, in fact, the U. S. Constitution is the source of authority for both national and state governments. This document, in turn, reflects the will of the American people, the ultimate power in a democracy.

In a federal nation, the central government has defined powers, with full sovereignty over external affairs. The exercise of authority in domestic affairs is more complicated. Under the Constitution, the U. S. government has exclusive power to regulate interstate and foreign commerce, coin money, provide for the naturalization of immigrants, and maintain an army or navy, among other things. The United States guarantees to every state a republican form of government, thus ensuring that no state can create, say, a monarchy. These areas are ones in which national interests clearly supersede state interests and are properly reserved for the national government. The national government also has judicial authority to resolve controversies between two or more states and between the citizens of different states.

In other areas of domestic policy, however, the central and state governments may have parallel or overlapping interests or needs. Here, power may be exercised simultaneously by both state and national governments; chief among these concurrent powers is the power to tax. And in areas where the Constitution is silent regarding national authority, states may act provided they do not conflict with powers the central government may legally exercise. On large and important subjects that affect citizens in their daily lives -- education, crime and punishment, health and safety -- the Constitution fails to assign direct responsibility. According to the republican principles that guided the founding generation, especially the theories of John Locke, the people reserved these powers, which they delegated to the states through the various state constitutions.

The framers of the Constitution recognized the potential for conflict between and among the two levels of government, especially in the use of concurrent powers, and they adopted several strategies to avoid it. First, the U.S. Constitution was made supreme over state constitutions, a condition made enforceable through federal courts. It included a clause that declared the actions of the national government supreme whenever its constitutional use of power clashed with the legitimate actions of the states. The document also explicitly prohibited states from exercising certain powers that were granted to the central government. And as part of the campaign to win ratification of the Constitution, the framers agreed to support a Bill of Rights, the first ten amendments, to restrain the national government from interfering with individual liberties. The Constitution laid the ground rules for relationships among states by listing the reciprocal obligations the states owed each other, and it made any newly admitted state equal with the original states. Finally, the states were represented in the national government itself by equal representation in the U.S. Senate, the upper house of Congress. In all of these ways, the Founding Fathers sought to mitigate conflict among the several governments in the United States.

The American invention of federalism rested on a new conception of sovereignty, the ultimate power to rule. In English and European political theory, sovereignty was unitary and indivisible. Yet throughout the imperial crisis that preceded the American break with Great Britain in 1776, the colonists had argued that while the English Parliament controlled all matters relating to the empire as a whole, in practice the colonial legislatures made law for their respective colonies. Even so, the early American governments of the Revolutionary War era operated under an older theory of undivided sovereignty. Under the Articles of Confederation (1783), the nation's first constitution, each state or former colony was supreme; the states only cooperated in a "league of friendship" to address national issues. However, experience with the confederation form of government proved unsatisfactory and, to some minds, dangerous. Not only did states act to deny liberties to some of their own citizens, they too often pursued their self-interest to the detriment of the nation at large. Widespread dissatisfaction with the Articles of Confederation led in 1787 to the convening of delegates to draw up a new constitution.

The document that resulted begins with the famous words, "We the People of the United States...," thus indicating the source of sovereignty in the new nation. Created by the people, the Constitution denied sovereignty to both the national and state governments. What had once appeared illogical, a government within a government, was now possible because both national and state power came from a grant of authority from the sovereign people. This grant of power was expressed through a written constitution that assigned different roles to the separate levels of government. State and national power could operate concurrently over the same territory and the same population because they focused on different things -- the states on local matters, the national government on more general concerns. The American experiment in government allowed both states and national governments to coexist as separate and independent units, each with a separate sphere of authority, because both exist to serve the people.

A study in evolution
How has federalism worked in the United States? There is no simple answer to this question. Federalism in fact has been a dynamic framework for government, a characteristic that fits well the changing nature of American society itself. Over its 200-year history, the division of power under American federalism has shifted numerous times in law and practice. The U.S. Constitution is a flexible document, meant to allow the nation to respond to changing circumstances. At times, amendments to the Constitution have given a different role to the central and state governments than originally intended; at other times, courts have provided different interpretations of these roles. The proper balance between national and state powers is continually at issue in American politics. It cannot be settled, President Woodrow Wilson (1913-20) observed, "by the opinion of any one generation." Social and economic changes, shifts in political values, the role of the nation in the world -- all these things, he continued, have required each generation to treat federalism as "a new question."

Even a casual reading of the Constitution leaves the impression that the central government has responsibility for only a small number of the functions that affect the conduct of everyday affairs. Certainly, this was true for the first century of nationhood. States took almost all of the governmental decisions that affected the lives of their citizens. They defined all crimes and punishments, established the laws of contract, regulated public health and safety, and set the legal standards for education, welfare, and morality.

Despite the importance of the states in daily life, the most pressing public policy questions prior to the American Civil War (1861-65) involved debates over the scope of national power, with most people believing it should remain limited. But a number of pressures kept pushing federalism to the center of political debates. The legacy of the Revolution, with its fears of centralized power, was a strong influence, as was the ambiguity that remained from the constitutional convention and the ratification debates. The language of the Constitution was general, and did not explicitly address whether or not states retained any residual sovereignty in the powers assigned to the national government. Complicating the problem was the fact that states, as a practical matter, were far more competent in performing governmental functions satisfactorily than they would be in later eras when problems increasingly required multi-state solutions.

The Civil War, fought over the question of slavery, settled the dispute about the nature of the union and the supremacy of the national government in it. It did not answer all the questions about the proper division of responsibility between central and state governments, even though the 14th Amendment, ratified in 1868, contained language that permitted the legitimate expansion of national power. But the context for the debate had changed. During the last half of the 19th century, the United States became a manufacturing colossus, a development accompanied by a corresponding rise of a vast domestic market, large cities, great concentrations of wealth, and serious social problems. The rise of corporate monopolies of goods and services in the late 19th and early 20th century raised the specter of uncontrolled economic power, which to most Americans was as threatening as uncontrolled governmental power. 

No state or combination of states could effectively set the conditions both to spur and control this growth of commerce and its consequences. So the central government, now increasingly called the federal government, began to assume this responsibility, at first under the "interstate commerce" clause. Among the powers given to Congress in the Constitution is the power "to regulate Commerce with foreign Nations, and among the several States...." By 1887, national legislation emerged to regulate monopolies under the interstate commerce power. Within two decades, Congress had passed a host of laws governing everything from national lotteries to the liquor trade to the food and drug industry.

Although the intent of much of this legislation was to prevent states from interfering with the growth of industry, the result was an extension of national power into an arena, the protection of health and welfare in an era of rapid industrialization, previously viewed as a state responsibility. Progressives at the turn of the century, led by President Theodore Roosevelt (1901-09), were unapologetic about this intrusion, arguing that the states need federal help to fulfill state goals. Although the Supreme Court, which by now was recognized as the final arbiter of constitutional interpretation, accepted and promoted this aim, it still attempted to keep federal power in check. Nonetheless, the general trend was clear: Federal authority grew in concert with national needs, and state power diminished correspondingly.

In the 1930s, President Franklin Roosevelt's New Deal economic programs further challenged this somewhat conservative balancing of state and federal interests by claiming a broad national authority to respond to the economic crisis of the Great Depression. Congressional measures paved the way for national management of welfare (creation of the Social Security system), agriculture, minimum wages, and labor relations, with other laws establishing federal regulation of such vital areas as transportation, communications, and banking and finance. Taken together with the relief programs and a variety of social experiments, the New Deal created a national administrative state that the emergencies of World War II and the Cold War only strengthened. It was a constitutional revolution of the first order: The U.S. government now exercised powers -- over labor law or banking regulation, for example -- that previously the states had exercised almost exclusively.

The role of the central government within the federal system continued to expand during the last half of the 20th century. The Supreme Court reversed the prevailing interpretation of the 14th Amendment that narrowly defined the scope of national power, and extended federal oversight in areas of crime and punishment, social welfare, race relations, and equal protection of the laws. By the end of the century scarcely an area existed that national power did not reach. The effect was perhaps most apparent in the words most people chose when asked to identify their citizenship. Throughout most of the nation's history, a significant number of citizens identified their primary allegiance with a state; by the end of the 20th century, national citizenship was prized more often.

The revolution in federalism did not end debates about the proper distribution of power between the states and the national government. Disagreements about the proper role of national and state governments within the federal system continue to be an important part of American politics. Virtually no domestic issue is untouched by conflict over what level of government has authority to shape or implement policies relating to it. No longer is it easy to distinguish between the functions of state and national governments, because the current federal system tends to blend responsibilities and blur distinctions in response to complex social and economic issues. 

The virtues of power division
Today, power and policy assignments are shared in what scholars label cooperative federalism. This feature of American life is so well established that it occurs even when the two levels of government are in conflict, as happened in the 1960s when Southern states cooperated on building the interstate highway system while resisting federally mandated racial integration. What makes cooperative federalism possible are several operating procedures, including shared costs, federal guidelines, and shared administration. Congress agrees to pay part of the costs for programs that are in the national interest but benefit primarily the inhabitants of a single state or region. Among these programs are highways, sewage treatment plants, airports, and other improvements to state or local infrastructure. The federal grant comes with a set of guidelines that states must adopt and enforce in order to receive the money. Concerned about drunken driving, for instance, Congress recently made the receipt of federal highway dollars contingent upon a state's enacting a lower blood alcohol limit as part of its traffic laws. Finally, state and local officials implement federal policies, but under programs of their own design and through their own bureaucracy. Job retraining is one such program, with each state developing and administering a program funded by federal dollars to meet the specific needs of its citizens.

What lessons does the American experience with federalism offer to democratic governments elsewhere? Federal governments are not common -- most nations adopt a unitary government in which power is centralized -- nor is federalism essential to democracy, as the experience of parliamentary governments demonstrates. But the principles of federalism are important for democratic government anywhere. Foremost among these principles are the division and separation of power and the decentralization of policies and politics.

Americans have long believed that centralized power threatens liberty, and they traditionally have feared most the use of power by a distant national government. Vesting power in two levels of government, dividing it by making each level supreme in its separate sphere, was one solution to the problem of how to grant necessary authority to government without creating such concentrated power that liberty would suffer. The states, the level of government closest to the people, in effect serve to check the power of the national government. This innovation made sense to the founding generation; in fact, the American theory of representation requires a direct geographical connection between the representative and the represented. Localism continues to appeal to modern minds because, as one scholar has noted, it satisfies a natural "preference for the near and familiar and a suspicion of the remote and abstract." "States' rights," as the powers assigned the states are often called, rest on an assumption that localism is important and that people are willing to trust government that they can control. State governments intuitively satisfy this requirement more than a national government does. This belief explains why most Americans continue to want local control of the institutions that affect their everyday lives -- police, schools, and hospitals, for example -- while also insisting that the rights of citizens should be national and not vary from state to state. In theory and practice, federalism addresses both local and national needs within a framework of limited power.

Federalism's ability to accommodate local issues also contributes to democracy by decentralizing policies and politics. The United States is a geographically large and complex nation. It is also a nation of immigrants, with each ethnic, national, and religious group bringing different cultural and moral values to social, economic, and political issues. Governing such a nation as a democracy would be much more difficult if these differences could not be expressed and accommodated easily. States can adopt widely varying policies on the same problem, thereby providing the means for citizens to live in a state where the policy suits their moral or cultural values. Consider an issue such as gambling. Some states permit it; others do not. Each state's policy suits the needs, experiences, and values of a majority of its citizens, as expressed through state law. In this example, the variation in state practice is beneficial because a national consensus does not exist to support a uniform policy on this issue.

Of course, a diversity of approaches to public policy is not an unalloyed virtue. It should never compromise the fundamental rights and privileges of citizens. The right to a trial by jury, for instance, should not depend upon a circumstance of geography. Diversity in practice can also lead to unequal treatment, such as when a poorer state is unable to fund a basic program, say, education, as well as a wealthy state can. But with the exception of basic rights, the ability to experiment with different solutions is a prized characteristic of a federal system.

Often the states are called laboratories of democracy, and for good reason. Innovative programs and policies from welfare and educational reform to health and safety regulation repeatedly have come first from state governments. Long before the national government acted, a number of states abolished slavery, extended the right to vote to women, African-Americans, and 18-year-olds, and provided for the direct election of U.S. senators, among other reforms. These state actions expanded the promise of democracy at a time when none of these measures commanded a national consensus. In this sense, states serve as both political reformers and mediators, testing new ideas and helping to hammer out acceptable compromises among state and national majorities.

A federal system also expands participation in politics and government. The more levels of government, the greater the opportunity to vote and hold office. State and local governments elect thousands of office holders, compared to the two officials-president and vice president-elected by the nation at large. (Legally, neither national office is elected by the nation's voters but rather by the votes of designated electors chosen by voters in each state, though the election is truly national.) Many of these offices are training grounds for future national leadership. Among the nation's last five presidents, for example, only one, George Bush (1989-93), did not gain experience in a state office. Presidents Carter, Reagan, Clinton, and George W. Bush all first held elected state offices. Although most state or local office-holders do not move to national positions, they each learn valuable lessons about the role of government in a democratic society, lessons that ultimately strengthen the relationship between government and citizens. Society also benefits because the pool of individuals qualified for higher office is larger than it would be otherwise. 

Additional levels of government also increase access to decision-making in ways other than office holding. Interest groups blocked from influence at one level of government may find a better reception of their ideas at another level. During the 1950s and 1960s, civil rights advocates faced strong opposition from Southern states that opposed racial integration, but they found support in the national government for their efforts to achieve racial equality. Early in the 20th century, supporters of labor and environmental regulation often succeeded in passing state legislation but were stymied at the national level. A federal system, therefore, has the potential to make government more responsive to the different -- and at times competing -- economic and social interests of the various states. In this fashion, it encourages and helps to manage a healthy democratic pluralism within a large republic. James Madison, among other framers of the Constitution, valued the multiplication of interest groups because it prevented the formation of a permanent majority with the potential to trample on minority rights. 

Finally, federalism enhances democracy by providing a platform for effective criticism and opposition to governmental policies and practices. A political party out of power nationally still may capture state and local offices that allow it to challenge national priorities or decisions. While some of this opposition may be strictly partisan, much of it undoubtedly expresses serious reservations about the wisdom of a particular policy or course of action. A federal system thus protects the freedom of citizens to oppose national policy they view as misguided, and by this means it promotes the effective and necessary criticism of government that leads to the strengthening of democracy itself.

Creative tension
For more than 200 years, federalism has provided the framework for the development of American democracy. The claims of the federal government and the claims of state governments have always existed in tension with each other. They still do. Resolving this tension requires constant attention to the role of government and continual reassessment concerning the proper distribution of power between the two levels of government. This shifting balance, more often creative than not, rests on the principle of popular sovereignty, so the disputes surrounding federalism are about which government, state or national, best expresses the people's will. They are also about which values will prevail in the marketplace of political ideas. There will never be final answers to these questions, and the tension inherent in federalism will never disappear.

In the tension between governments, messy as it might be in practice, Americans have discovered perhaps their best guarantee of liberty, second only to their own vigilance and guardianship. Certainly this was the hope of the founding generation. "Should this improvement on the theory of free government not be marred in the execution," James Madison wrote in 1792, "it may prove to be the best legacy ever left by the lawgivers to their country, and the best lesson ever given to the world by its benefactors." Among nations searching for a form of government that best promotes liberty, the federal legacy offers an example worth considering.
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The Creation of Law in a 
Democratic Society
By Gordon Morris Bakken
"The substance of the law at any given time pretty nearly corresponds, so far as it goes, with what is then understood to be convenient; but its form and machinery, and the degree to which it is able to work out desired results, depend very much upon its past." 
                                            -- Oliver Wendell Holmes, Jr. 
                                               The Common Law (1881)
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Americans have gathered to make law since our colonial period and continue to make law to maintain a well-regulated society. Although specific procedures for creating law have developed over the centuries, democratic law-making remains marked by a need to have the consent of the people, a system of checks and balances, and a public policy flexibility suited to the problems of time and place.

In the 17th and 18th centuries, Americans sent delegates to colonial assemblies to make needful rules for the regulation of daily economic and social relations. Where a road should course or what constituted a public nuisance could be debated and decided. Roads facilitated commerce, and the disposal of agricultural waste was more than a matter of aesthetics; both issues touched upon the health of a well-regulated community.

In the 19th century, Americans gathered in Missouri to make rules for the governance of wagon trains. These "rules of the road" were intended to safeguard their survival on the trek of thousands of miles to the Pacific Coast. Gold rush miners when they arrived in the California gold fields departed their wagon trains and gathered again to write local mining district rules. These miners wanted a well-regulated society protecting their enterprise and enabling its prosperity.

In 21st-century California, neighbors still gather to make rule changes, within a recorded declaration of covenants, conditions, and restrictions, on what property alterations are permissible for those living within a housing tract. These property owners have the authority to make needful rules for a well-regulated society. Whether in township halls, capitol buildings, frontier settlements, or up-scale living rooms in urban America, property owners, citizens, and claimants of the American dream have gathered to make law for the regulation of social and economic relations. That heritage resonates in our local, state, and national law-making institutions.

Origins of U.S. legal traditions
This everyday law-making process is part of an historical process that is English in origin. When English colonists in colonial America put into practice the law-making heritage that they brought with them, they made certain alterations to suit their new environment. The King of England granted charters to individual proprietors and joint stock companies of entrepreneurs for the various colonies affording varying degrees of law-making authority, but all English colonists had law without current charters and colonial statutes. They had their ancient constitution, the largely unwritten law of England known as the "English common law," which prevented government from abusing the rights of Englishmen. Included in this common law was Magna Charta -- the charter signed by King John in 1215, which guaranteed due process of law, the protection of property rights, and access to a jury. The critical center of the ancient English law was the relationship between private property and liberty. Private property in landholdings had received favored legal protection and definition since the 14th century, but English history and the American colonial experience created a clear sense in American minds that only with the consent of a sovereign people could rights in property and the exercise of personal liberty be altered.

The idea that governments derived legitimacy from the consent of the governed had ancient origins in Greek and Roman history, and early modern European political theorists had added substantially to the concept of sovereignty as residing in the people. American colonists of the Revolutionary War era advanced this concept by increasing the rights specifically reserved to the people and further limiting government's reach. These reserved rights would find their way into state and national bills of rights that were written down. Grappling with how to prevent governments from trampling on rights by exceeding the power delegated to them by the sovereign people, U.S. constitutional convention delegates, state and national, created systems of internal checks and balances within a separation of law-making powers. Each branch of government would have independence in the law-making scheme, but these powers would overlap, thus constraining institutional reach within a system providing for broad popular participation.

Extending the reach of law
The extent of broad popular participation in government has varied with America's history. At the nation's founding, only white and male property owners constituted the participating element at the polls and in law-making offices. In the 19th century, the property-holding requirements for suffrage and office-holding broke down. But for many years, the law-making excluded women, African slaves, American Indians, and Asians. The campaign for equality grew during the 19th century and triumphed in the 20th century. Women organized on the local level to pressure legislators for rights. They joined anti-slavery societies, declared for equality at Seneca Falls in 1848, and moved west where they found far more fertile political soil for rights. In the Wyoming and Utah Territories women won the right to vote in 1869 and 1870. Women gained community property rights via Spanish-Mexican legal practice in California in 1849, but not the vote until 1911. Women would have to inspire an amendment to the U.S. Constitution in 1920 to gain a national right to cast their votes.

African-Americans won citizenship under the 14th Amendment of the Constitution in 1868 and African-American males the right to vote under the 15th Amendment in 1870, but American Indians would not have citizenship or the vote until 1924, while Asian immigrants would not win access to citizenship until World War II. The children of Asians and other immigrant groups born in the United States were citizens by virtue of birth in the United States, but their parents did not have access to naturalization. For Chinese immigrants excluded from citizenship by statute since 1870, Congress extended naturalization rights in 1943 as part of the war effort against Japan. For Japanese immigrants, the McCarran-Walter Act of 1952 provided such access. Yet regardless of whether they had the right to vote, Americans have petitioned their law-making bodies seeking change. Women and African-Americans, even before they had the vote, actively participated in the public, political process of petition, protest, and advocacy. The fact that law-making institutions were open to such democratic participation enabled the public policy formation process to be inclusive, albeit at a pace unsatisfactory to many of the participants at the time.

Universal suffrage
One reason for this hesitancy to make suffrage universal was the prevailing political philosophy of the 18th century. The English model, like those prevailing in other countries at the time, generally had a male king, Parliament, and judges buoyed by theories of mixed government and rights derivative from land mostly owned by men. Yet much political theory and rhetoric in its discussion of rights and liberties seemed to imply that these values were universal. The rights of Englishmen, then, as interpreted by Americans in America, formed the constitutional basis for a revolution in 1776 to save the ancient constitution of England from tyranny and preserve its promise for Americans. How that goal would be worked out in practice was the job of delegates assembled in state and federal constitutional conventions.

In state constitutional conventions of the late 18th century, delegates wrote documents that in a variety of ways fleshed out and expanded the rights of American colonists. Maryland did relax the property qualification in the election of delegates to its constitutional convention. Georgia created a petition mechanism that led to new constitutions in 1789, 1794, and 1797. The 1797 version contained an amendment process rather than a convention vehicle for change.

Massachusetts started a process in motion in 1776 that resulted in increased authority in the people to make constitutional change. The Massachusetts legislature (called the General Court) asked the state's towns to authorize it to write a constitution in its next session. Towns, rather than a majority of voters, controlled the fate of that proposal, and Boston and eight other towns rejected the authority of the legislature to write fundamental law for the state. In the ensuing years, the towns authorized the General Court to act with the authority of the towns to ratify a constitution. Eventually, however, the towns, their citizens voting without normal property restrictions, rejected this document. In 1779 the General Court conceded the authority of the people voting in their towns to elect delegates to a convention. The Massachusetts Constitution of 1780, based on such a convention, eventually won ratification and its history established several principles. First, conventions of elected delegates were required for the writing of constitutions. Second, the people must be guaranteed access to the process through elections and the amendment process. Finally, the people must have the final authority in the ballot box to ratify the constitution.

Liberty and property
The Massachusetts Constitution was part of the context for the delegates who assembled in 1787 in Philadelphia to write a federal constitution. Another key part of the context was the developing relationship between liberty and property in the law-making equation. The 17th-century English philosopher John Locke's political philosophy had great influence in American thinking on this relationship. Locke had argued that people agreed to live in a commonwealth so that government would enforce natural law and rights. The rights of man in nature included possessing liberty and property. Americans took this idea so closely to heart that their political and constitutional rhetoric used property law concepts when referring to personal liberty: Americans could own liberty. Locke too thought life and liberty dependent upon property, but individual use of property must not include waste or the exclusion of other people from nature and its bounties. Thus, one question for the delegates of the 1787 constitutional convention was how best to protect both the fruits of liberty expressed in holding private property and the access of the people to the bounties of the land.

In the U.S. Constitution, these delegates created a republican form of government balancing interests and containing the elements of mixed government. The concept of mixed government fuses historical elements of monarchy, aristocracy, and popular government. Each of these three forms of government had the tendency to favor itself; if left unchecked constitutionally, each would result in an extreme form of tyranny, oligarchy, and democracy. Each of these tendencies toward power could also threaten the liberty of the people in their private property, yet each interest needed representation to maintain a well-regulated society. The solution put to practice by the constitutional convention delegates provided for a separation of the powers among the branches of government, yet an overlapping of the institutional functions. Importantly, this overlapping created a kind of institutional parity, with each branch retaining enough power to balance the other branches.

Law-making at the national level
In its 18th-century form, the national legislative body was made up of two branches, the House of Representatives and the Senate. Voters within districts within states elected members of the House in direct popular elections. Initially, state legislatures elected U.S. senators. The wish to balance the interests of less affluent people against the interests of the propertied classes caused federal constitutional convention delegates to opt for election of senators by state legislatures at that time, in order to assure the representation of propertied interests in the U.S. Senate. It was not until 1913 that the 17th Amendment to the U.S. Constitution put the election of U.S. senators directly in the hands of the people.

Under the Constitution, the House and Senate constituted a congress that had the authority to create and approve statutes. The president of the United States had authority to execute those statutes. While it is not spelled out in the Constitution, the president may also initiate law-making by having members of his party introduce bills in Congress. The federal judiciary had authority to interpret those statutes, and the U.S. Supreme Court soon claimed the implied power to declare such statutes -- laws -- unconstitutional. The president could veto a statute, but the Congress could override that veto. Laws declared unconstitutional could be changed to deal with the objections of the courts, but Congress also could initiate a constitutional amendment if it wanted to overturn a decision of the U.S. Supreme Court. The overlapping system tends to be both conservative of individual rights and protective of private property.

Law-making at the state level
As the U.S. law-making system has developed at the state level, each state has a similar structure of government, yet different traditions of making law. State legislatures in some states meet annually and spend most of the year in law-making. Other states have legislative sessions that meet biennially for very short terms. The authority of these legislatures to make law in the form of statutes is similar to the authority of Congress to make needful laws for the country as a whole. Some states have state constitutional provisions for the direct popular amendment of the state constitution or the creation of law by way of initiative and referendum, processes that allow ordinary citizens to propose laws and regulations and put them up for popular vote on state ballots.

Law-making: separation of powers
Whether legislation or constitutional amendment is by means of direct popular action or legislative process, these actions are subject to judicial review. In both state and federal traditions, courts have the authority to review legislation to determine whether it is in accord with the constitution. Yet, following the concept of checks and balances, courts are not entirely independent of the rest of the political system. State court judges are often elected periodically. Federal judges are appointed for life, yet both state and federal judges are subject to impeachment for misconduct by the legislative branch of government. Under certain circumstances, state governors have the authority to appoint judges. Today it is a commonplace that American courts make law in a sense -- through deciding cases. The critical difference between legislative law-making and judicial lawmaking is that courts can only decide cases that are brought before them by litigants. Legislatures have far more breadth, yet they too are constrained by the constitution as well as English common law tradition. Courts, in deciding cases, consider the clear wording of constitutions, prior case law, common-law traditions, and public policy.

In sum, the American system of law-making rests on a foundation of overlapping authority. States and state constitutions exist within a federal system governed by a congress, president, and federal court system constrained by the U. S. Constitution.

For example, the commerce clause of the federal Constitution gives the U.S. Congress the power "to regulate Commerce with foreign Nations, and among the several States." The U.S. Supreme Court has interpreted this wording to constrain the states from regulating interstate commerce and intrastate commerce in ways that hamper interstate commerce. In 1964, this interpretation of the commerce clause extended congressional authority to regulate public accommodations under the Civil Rights Act of 1964, which prevented discrimination in renting hotel rooms.

How this overlap and interplay between state and federal interests works out in practice depends upon myriad circumstances. The following example will illustrate this. Congress, for example, has no explicit power to tell the states how to set speed limits on their roads. This decision resides in the hands of state lawmakers, county boards, and city councils, depending upon the allocation of authority under state constitutions and statutes. In the 20th century, some states had highway speed limits set at 65 miles per hour for automobiles, and 55 miles per hour for semi-trailer trucks. Other states thought 75 miles per hour on multi-lane freeways made more sense. Sparsely populated states with vast distances between cities set speed limits at "reasonable" under the circumstances. Driving in Montana at 70 miles per hour or 120 miles per hour depended upon the road and driving conditions. It was not very different from driving on Germany's autobahn. Yet when America faced an energy crisis in the 1970s and many in Congress believed that conservation required a national speed limit of 55 miles per hour, Congress used the power of the purse to persuade state legislators to change state law. Simply put, Congress told the states that if they did not change their speed laws to comply with the 55 miles per hour limit, federal highway dollars in the millions would not be forthcoming. Americans were soon driving 55 miles per hour across the nation. State legislators had a choice and they followed the federal dollars.

Fence law and federalism
The cattle on Montana roads today is another example of the diversity of law-making that has developed within the federal system. The issue of whether cattle should run at large without restraint is as old as America. Colonial legislators had to decide whether cattle owners should fence their beasts to protect farmers' crops and gardens. To fence would impose an expense upon cattle owners; to allow cattle to run free would create a crop-damage expense upon farmers. Yet farmers had common-law remedies against the cattle owners if the farmer could catch the cow in the act, restrain the beast, determine its owner, and haul him or her into a trial court.

Lawmakers soon chose to create statutes requiring livestock owners to build fences, and these statutes contained the definition of a legal fence. This tradition continued across America until settlement reached the Great Plains, the relatively dry region west of the 100th meridian, in the 19th century. In the wooded eastern states, livestock owners built fences, township fence viewers determined whether they complied with law, and aggrieved farmers still hauled livestock owners into court. Yet livestock owners with legal fences now had a defense against their liability for damaged crops. On the Great Plains, the range cattle industry of the 19th century and its interests sought cost containment in the legislative declaration of open range law and managed to revise the principle of fencing requirements. Under these laws, the owners of crops and gardens had the expense of fencing imposed upon them by statute if they wanted to collect for cattle damages. With the demise of the range cattle industry in the 1880s, the reason for open range law declined over the decades, yet in the 20th century some states, like Montana, retained the law.

Today drivers on interstate highways in states like Montana see them fenced at taxpayer expense, but not because of western open range statutes. Rather, the safety of American motorists is at stake, and federal dollars seek to protect drivers and passengers from harm. On state highways in open range states, fences are few and signs warn motorists that livestock might be on the road. As the complex patchwork of fencing law and highway law makes clear, local, state, and federal law-making bodies in the U.S. system have different authority and roles in maintaining a well-regulated society.

Administrative agencies
In the United States, there is an additional law-making institution with legislative, executive, and judicial functions. That is the administrative agency, a creation of the 19th century. The pioneer was the New York Metropolitan Board of Health of 1866, but the railway commissions of the 1870s and 1880s pushed the concept of administrative agencies -- usually appointed boards of experts who made public policy independent of legislatures -- into public view and judicial scrutiny.

After decades of judicial concern regarding the undue delegation of legislative authority to administrative agencies, these institutions gained substantial administrative and constitutional authority in the early 20th century. The focus of regulation was public welfare, whether in defining public hygiene, a reasonable railroad rate, or the "bag limit" -- legal take -- for white-tailed deer. The concept that legislators applied was that experts with authority to regulate were best equipped to make needful rules for the operation of some complex economic and social systems. Railroad, electrical utility, natural gas, or freight rates were matters of complex economic calculation. To set those rates, experts gathered to hear the business side of the rate question and the consumer view of the issues. These commissioners hired staff experts who analyzed the evidence presented. With all of the evidence in hand, the commission issued rules for the business in the public interest. These rules were subject to judicial review, and a body of law called administrative law evolved.

Administrative law consists of constitutional, statutory, agency, and common law. Administrative agencies are creatures of statute, constitutional provision, or executive orders based on statute. The bulk of administrative law is judge-made case law on rulings and regulations by various administrative agencies. Historically, until the early 1930s, courts focused upon constitutional issues inherent in establishing administrative agencies, such as whether a legislature had the authority to delegate power to an agency. Since the 1930s, courts have scrutinized the procedural issues surrounding the rule-making function and the discretion of agency officials. Agencies have had to keep records regarding the evidence received in the rule-making process and how they considered that evidence in arriving at a decision. Whether an agency was setting telephone rates or writing environmental rules, the judiciary stood as an arbiter of whether the rules of procedure had been complied with in the process of making the rule. Today the Interstate Commerce Commission and the Environmental Protection Agency make many of the rules necessary for the conduct of business on a national scale.

When an administrative agency makes a rule that in effect has the power of law, it maintains the access of the people to the lawmakers. Rule-making procedure requires public notice of the beginning of the process, public hearings on the questions at issue, public opportunity to comment on proposed rules, and public notice of rules. A governor or the president of the United States usually appoints the administrator of the administrative agency, subject to legislative confirmation. The people have access to this confirmation process, and in the case of the federal government, the confirmation process is frequently televised and the subject matter of media attention. Public interest organizations frequently testify at the public hearings and publicize their positions via the media. The significance of these appointments is clear -- as well as the overlap of the executive and legislative branches.

Democratic decision-making
The American people have a history of abiding by the law of the land. In part, this voluntary compliance results from a tradition of offering citizens opportunities to be involved in the lawmaking process at many points. Despite the diversity of population and culture in the United States, the political system of democratic elections, representative law-making bodies, and public access to the process have given the American people a stake in the law as well as confidence in the stability of personal and property rights. How personal and property rights have been defined and protected over the centuries has varied, but today, neighbors gathered in an urban condominium complex or living room, or in a township hall in rural America, continue to make law, knowing that maintaining a well-regulated society requires personal attention in democratic decision-making.

Although the American experience may not be applicable everywhere, the basic principles of ensuring democratically created law are these: the consent of the governed; the involvement of the people at all levels of lawmaking; open access to the process of making law whether through voting, petitioning, or filing lawsuits, or through judicial review of statutes, administrative rules and regulations, and executive office actions; and reliance on fundamental principles of government. These fundamentals include checks and balances within the institutions of government, the republican form of government, and democratic elections. The federal and state governments operating under constitutions have overlapping powers based in the tradition that government is of, by and for the people.
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The Role of an Independent Judiciary
By Philippa Strum
"Many jurists in the United States regard constitutional review by courts in the human rights sphere as our nation's hallmark and pride. I agree." 
                                                   -- Supreme Court Justice
                                                      Ruth Bader Ginsburg
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The presidential election of 2000 went on and on in the United States, to the consternation of many. The deciding votes were cast in the state of Florida, and long after election day ended, questions were raised about whether some of Florida's ballots had not been counted because of mechanical errors, and about what should be done if that was the case. The state legislature of Florida got involved. So did a number of state judges. Heated speeches were made by Florida's secretary of state and by members of the U. S. Congress. Partisans of both candidates, George W. Bush and Al Gore, demonstrated in Florida and at other sites scattered throughout the United States.

While the controversy raged, a case about it was brought before the U. S. Supreme Court. The decision handed down by the Court effectively declared Bush the victor over Gore.

And that was that. Gore made a speech congratulating Bush. The demonstrators went home. Politicians from the party that had lost control of the presidency went on television to declare that it was now time to join forces and get on with the country's business. Not everyone was happy with the court's decision by any means, but there was near-unanimity that it had to be accepted. And while there were rumblings about the political preferences of various justices, no one doubted that their decision had been made quite independently of other political actors.

The independence of the federal judiciary and the societal agreement that its pronouncements must be honored is a hallmark of the American political system. There is in fact no other court in the world with anything close to the extraordinary power that the Supreme Court has to decide societal disputes, interpret the national constitution, and make public policy. William Rehnquist, the chief justice of the Court at the time of the election dispute, remarked some years earlier that the U.S. judiciary is "one of the crown jewels of our system of government." 

The question frequently asked about the U.S. judiciary has two parts. First, why did the United States adopt a mechanism that allows a few judges who are appointed rather than elected (and who hold their position for life) to tell the other branches of government what they can legitimately do? Second, how does that kind of institutional power comport with the rule of the majority implicit in a democratic political regime? The answer to the first query lies in the U.S. view of what government is all about.

Creation of the federal judiciary 
The Founding Fathers who wrote the U.S. Declaration of Independence of 1776 and the Constitution of 1789 believed that the rights of the people preceded the existence of governments. Human beings are born with rights, they declared in the Declaration, and the purpose of government is to protect and enhance those rights. Government, for example, has to safeguard the physical well-being of people and their property, which is why there are criminal laws and governmental officials to enforce them.

But if the new government protected the people from each other, the framers of the Constitution asked, who would protect the people from the government? Governments could be wrong, governments could be despotic, governments could abuse the people's trust and abridge their rights. One of the crucial elements of American political thought is the conviction that all institutions are potentially corrupt and that all politicians can be corrupted, not only by the tangible lure of money but by the even more pernicious one of self-righteousness. People in power are easily led to believe that what they want to do is by definition the right thing to do. This is all the more true in a democracy, where politicians can assure themselves that their election by the people proves that the people trust them to choose the right answers. How, the writers of the Constitution wondered, could government be made sufficiently strong to safeguard citizens without being rendered so strong that it became a bastion of unchecked power?

Their answer was to check the power by dividing it. There would be three separate branches of government: the presidency, the legislature (Congress), and the judiciary. Congress could pass no laws without the agreement of the president; the president could enact no policies without the consent of Congress; and both would be held accountable by the judiciary, which would assess their actions on the basis of the powers given to each branch in the Constitution. The judiciary would be the final interpreter of the Constitution, which was the ultimate statement of what the sovereign people wanted their government to do and the limitations on governmental power. If the "political branches" -- the president and Congress -- attempted to go beyond those guidelines, citizens could challenge these actions on constitutional grounds within the court system. The judiciary would then step in and strike down laws inconsistent with the Constitution.

As one of the framers of the Constitution put it, the judiciary itself would have neither the power of the purse nor of the sword. The judiciary could field no army or police to enforce its decrees, nor could it withhold the budgets of the other branches. All it could do was show itself to be so politically independent, so protective of the peoples' rights, that both politicians and citizens would feel constrained to obey its decrees.

If the judiciary was to speak without fear or favor, if it was to be truly independent, it had to exist outside the control of the other branches. Thus, the U.S. Constitution provides for a Supreme Court. It charges Congress with creating lower-level federal courts as well, the judges of all of those bodies to be nominated by the president and confirmed by majority vote of the Senate (the upper house of the Congress). The first Congress established such a federal judiciary, consisting of trial-level courts and intermediate appellate tribunals, with the Supreme Court as the final court of appeal. Federal judges at all levels hold their positions for life (and by law a judge's salary cannot be reduced). They therefore need have no concern that an unpopular decision will lead to dismissal. A federal judge may choose to leave the judiciary for another kind of job or, although this is rare, decide to resign in order to run for office. A judge of one of the lower federal courts may hope to be appointed to a higher federal court; but, equally, a judge can hand down decisions knowing that his or her job is secure for life no matter how angry those decisions may make either politicians or the public at large.

The last statement seems to suggest a paradox. On the one hand, federal judges are appointed to make certain that the will of the people, as expressed in their Constitution, is supreme. On the other, appointment for life implies that judges can hand down decisions that the people consider wrong, and that run counter to the popular will. And if it is the politicians in the presidency and the legislature who choose the judges, might not the judges' decisions reflect partisan preferences rather than either majority wishes or constitutional directives? That raises the question of how the selection process actually works.

The selection process and judicial independence
It is the president who nominates people to fill all open federal judgeships, including those on the Supreme Court, and presidents naturally tend to choose potential judges who agree with them philosophically. The two lower tiers of federal courts have jurisdiction over specific geographic areas and, because senators defer to each others' preferences when deciding to confirm a nomination, presidents typically consult with the senators who represent an area before appointing judges to it. That is not the case when Supreme Court justices are appointed, as their jurisdiction is national. It also became customary for late-20th-century presidents to take into account geographical distribution, religion, race, and gender when nominating people to the highest court, on the theory that this enhances the credibility of the modern court.

The lifetime tenure these judges enjoy, however, limits the influence presidents have on members of the Supreme Court. While potential justices' views can be assessed on the basis of the decisions they have made as politicians or lower court judges, these may not prove determinative of what they will do once they reach the Court. When, in 1953, President Dwight Eisenhower appointed Earl Warren to the Court as its chief justice, for example, he knew Warren to be both a former attorney-general of California who had presided over the removal of Japanese-Americans in that state to relocation camps during World War II, and a former prosecuting attorney and governor who was tough on crime and criminals. But as chief justice, Warren became instrumental in forging a unanimous Supreme Court that declared racial segregation in public schools to be unconstitutional. It was in great part Warren's influence that led his Court to interpret the Constitution in the 1960s as mandating greater protection than had been the norm for accused persons as they moved through the criminal justice system. When Warren's Court struck down the tradition of according greater weight in legislative elections to the votes of citizens in rural areas than to those of their urban counterparts, Eisenhower was reportedly so enraged by that move that he declared that if he had anticipated it, he never would have named Warren as a judge.

While Warren's reasons for these rulings were no doubt partly a function of his personality, his seeming change of governmental philosophy also reflected a phenomenon that is apparent in the judicial careers of many Supreme Court justices. Many of them have served in elected office, where the need to satisfy voters and run for re-election has made them focus on exactly the kind of local political considerations that the people who wrote the Constitution were attempting to avoid in creating lifetime judgeships. Other future justices serve on state courts, where it is unnecessary to interpret the federal constitution, or on lower federal courts, where they can be certain that if they are mistaken in their reading of that document, the mistake will be rectified by the Supreme Court.

Once they reach the Supreme Court, however, justices are freed from the necessity of catering to popular moods. They quickly become aware that they are the final arbiters of the nation's basic law -- there is no higher tribunal to correct their errors -- and they frequently reflect in a new way on what the lofty phrases of the Constitution do and should mean.

Longevity also plays a role in judicial independence. The issues that may cause a president to appoint one person rather than another to the Court may become irrelevant to the political agenda during the decades of a justice's tenure, and other matters that were not thought of at the time of his or her appointment may surface as prime political disputes as the years go on. There is no way a president can assess either phenomenon in advance. When President Richard Nixon appointed lower federal court judge Warren Burger as chief justice in 1969, the question of gender equality was absent from the Supreme Court's docket. There was no way for Nixon to foresee that it would become a key issue for the Burger Court of the 1970s, or for Nixon to choose a justice who felt one way or another about the matter.

Judges are as much citizens in a free society as is anyone else. Like the rest of us, they necessarily reflect the beliefs that were dominant while they were being raised. At the same time, they are members of a society in which values constantly evolve, as they do in all societies, and which experiences technological changes that raise novel legal problems. They talk with people outside the Court, they read the newspapers, they watch television. They know which matters have become so important to the society that they have leapt to the top of the agenda of the Congress, the president, and the legislatures of the states. When the justices are confronted with constitutional phrases written in 1787, such as "commerce among the several states" or "due process of law," and they try to apply them to specific cases, they cannot help but read the words with an awareness of what "commerce" means to society at a given moment or what kind of "process of law" the society now considers to be sufficient.

While they are protected from the passing whims of society and from human ambition, then, the justices scarcely live or do their judging in a vacuum. Judicial independence does not imply anything like complete separation from the popular will and the desires of the majority, even while it does mean a certain degree of distance.

There are two additional checks on judicial power built into the U.S. system. While federal judges are generally described as holding their jobs for life, they actually are appointed for "good behavior," so that a criminal or otherwise unacceptable act can trigger a congressional trial that can lead to a judge's ouster. And Congress can through legislation eliminate an area of the law from the Supreme Court's appellate jurisdiction, meaning that it could decide, for example, to say that the Court can hear no appeals from lower courts in cases involving claims of religious or racial discrimination.

While a handful of lower court judges have been ousted by Congress, no Supreme Court justice ever has, although many legislators have fulminated against many Supreme Court rulings. Congress has used its power over appellate jurisdiction very sparingly. The reason for congressional restraint lies primarily in the way the Supreme Court has gone about its job.

The Supreme Court and constitutional interpretation
The Constitution was written at a moment in U.S. history when it was assumed that the federal government would be one with severely limited authority. After the American Revolution began in 1776, the 13 former British colonies that came together to form the Union had declared themselves independent states in possession of all governmental powers. Recognizing, once the war had been won, the necessity to approach foreign affairs as one entity and unify the nation's commercial standards, they nonetheless believed that the national government they established to fulfill such functions would not be of primary importance in the lives of the citizenry. The states would retain control over day-to-day life in areas such as public safety, education, welfare, health, and local commerce.

The Constitution, therefore, expresses the mandate of the people in very broad terms. One of its clauses, for example, gives Congress the power to regulate commerce with foreign nations and "among the several states." Back in the 18th century, when most commerce was local, "among the several states" indicated commerce that actually crossed state lines. With the industrial revolution of the 19th century, the technological revolution of the 20th century, and the kind of globalization that exists in the early 21st century, the meaning is much less clear. Almost all of the goods sold in shops in any one state are now produced in other states (or other countries), and the American people are dependent on interstate as well as foreign commerce for basic commodities. Corporations have become national (and international) rather than local, with the power to take their products elsewhere if individual states attempt to enforce regulations aimed at the public safety and welfare. Who will protect consumers from shoddy or unhealthful products?

The answer of the Supreme Court, beginning in the 1930s, has been that it interprets the commerce clause to mean that the federal government can regulate commerce that has any interstate component, however small or remote, and for purposes that have more to do with the public welfare than with commerce as such. The result is, for example, that sanitary conditions in a factory can be monitored by the federal government when any of the raw materials the factory uses or the products it creates have traveled or will travel across state lines. The wages and hours of the employees in factories and shops are subject to federal regulation, ostensibly because many of the commodities they produce will be sold in other states. Food and drugs cannot be marketed in the United States unless they are approved by the federal government, ostensibly because they, too, cross state lines. In fact, by interpreting the vague commerce clause so broadly, the Supreme Court has made national policy and has helped to create a limited form of welfare state, one in which the government takes substantial responsibility for the health, safety, and well-being of the citizenry.

Other clauses in the Constitution have been extended by the Supreme Court in similar fashion. Over the centuries, the Court has interpreted early constitutional commands to suit societal needs, as those needs are perceived by the Court, within an interpretive framework that has remained deferential to U.S. constitutional tradition. The result has been twofold.

First, because the Constitution has been interpreted by the Supreme Court in a way that is evolutionary but respects tradition, the citizenry has seen little need to amend it. The Constitution today contains only 27 amendments, 10 of which were written by the very first Congress. Given the difference between the United States at the end of the 18th century and the United States today, that is a remarkably small number.

Second, because the electorate is satisfied with the result of Supreme Court interpretation, the court gradually has achieved an almost hallowed status. It is assumed, as indicated by the way the country accepted the Court's pronouncement of the victor in the 2000 presidential election, that the Court is able to interpret the commands of the Constitution as no other body can. Whenever the president and Congress enact a statute, the logical assumption is that those bodies, familiar with the provisions of the Constitution, believe that the law they have passed is consistent with that document. But if the Supreme Court disagrees and strikes down the law as violating the limits of governmental power delineated by the Constitution, the law becomes null and void. Because the Court's justices write legal opinions explaining the reasoning behind their decision, legislatures on occasion may revise struck-down statutes in an effort to make them comply with the Court's ruling. But the chief recourse the electorate has in these situations is to amend the Constitution -- and, as we have seen, that does not happen frequently. The reason is that the people trust the Supreme Court, a trust that stems in large part from the way the Court has protected individual rights.

The federal judiciary and human rights
The kinds of rights that are protected by the U.S. Constitution and by constitutions in many other nations -- speech, press, religion, freedom from arbitrary arrest, fair procedure in the criminal justice system, and so on -- suggest that majorities frequently are the enemies of rights. If the majority believes passionately in a particular idea, it will not welcome the expression of the opposite idea and may be inclined to suppress it. After all, the well-being of the community is affected by the ideas people hold. If most of the people in a nation believe equally passionately in a particular religion, the existence of other religions that seem to challenge it will be no more popular than unwanted ideas of other kinds.

But, as we have seen, the starting point of the U.S. political system is the individual and his or her rights. The Constitution lays down the limits of governmental action and, by extension, the limits of control by the majority over the individual. By including rights, the Constitution in effect delineates those areas of life in which the individual has to be left alone to do what he or she considers best: to agree or not agree with the majority's ideas, to worship as he or she sees fit, and so on. The question then becomes, what happens when what the individual views as rights conflict with the majority will? Can the majority be trusted to ignore its own strong feelings and respect the principle of individual rights? 

The answer of the Constitution's framers, as we have seen, was that it would be naﶥ to leave protection of rights in the hands of the majority or those governmental bodies elected by the majority. It was necessary to create an independent judiciary that would be unafraid to assert human rights no matter how passionately the majority objected.

The federal courts have taken their role as protector of human rights -- or, as they are usually referred to in the United States, civil liberties and civil rights -- with great seriousness, and in doing so they have expanded those rights in ways that the Constitution's framers could not have anticipated. While the word "privacy" is not mentioned in the Constitution, for example, the Supreme Court has found an intention to protect privacy in clauses such as the guarantee against unreasonable searches and the guarantee of freedom of communication. The right to free speech has been interpreted by the Court as extending not only to television and the Internet but to non-verbal forms of communication such as artistic expression and the wearing of political symbols.

In asserting the rights of the people, the federal judiciary has both observed the mandates of the Constitution without regard to popular passions, in a way that less independent tribunals could not, and proclaimed its identity as an institution that is part of the give-and-take of political life. When, in 1954, Earl Warren's Court unanimously held that racial segregation in schools violated the Constitution's guarantee of equal protection of the laws for all people, it implicitly recognized and encouraged the nascent civil rights movement. The Court eventually came to feel that it could not interpret the Constitution as prohibiting private racial discrimination, but its rulings encouraged Congress to pass new laws doing so -- and when those congressional enactments were challenged in the courts, the Supreme Court upheld them. When Warren Burger's Court ruled for the first time that gender equality was a constitutional concern, it in effect recognized the changing status of women and gave the emerging women's movement the assurance that its claims would be taken seriously by at least one branch of the government. What the Court has affirmed is that those who are unpopular, those who are different, and those who challenge the existing order can nonetheless get a full hearing when they assert that their rights have been violated.

This, ultimately, is the justification for appointing judges and according them lifetime positions. As in the presidential election mentioned above, citizens may well disagree with specific decisions made by the Supreme Court. The independence of the judiciary, however, assures the electorate that the Court will almost always base its decisions on law rather than partisan politics; on overarching democratic principles rather than the passions of the moment. Ultimately, the role of the independent judiciary is to implement the American belief that majority rule is only one aspect of a real democracy. Democracy also consists, importantly, in protection of the rights of the individual. Providing that protection is the federal judiciary's primary job.
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The Powers of the Presidency
By Richard M. Pious
"The American Presidency will demand more than ringing manifestos issued from the rear of the battle. It will demand that the President place himself in the very thick of the fight; that he care passionately about the fate of the people he leads ..."
                                              -- President John F. Kennedy 

	[image: image6.jpg]





The presidency has been called the most powerful office of executive leadership in the world, yet in many respects it is also one of the most circumscribed. A president wields vast formal powers, and yet because of constitutional checks and balances and legal restrictions, the incumbent usually finds, as Harry Truman once said, that "the powers of the president mostly amount to getting people to do what they ought to do without him asking." Often it is the power to persuade, rather than the power to command, that defines the outer limits of presidential power.

Creation of the presidency
The constitutional powers of the executive branch of government are contained in Article II of the Constitution, which provides for a single president, determines the method of election (Electoral College) and provides a fixed term of four years.

Any reader of Article II of the Constitution is immediately struck by how much attention is paid to the mechanics of presidential election, and how little is paid to the powers of the president once in office. Although the president is given "The Executive Power of the United States," nothing is specified about giving orders to department heads, controlling the departments of government, or removing officials from office. Although the president may make treaties by and with the advice and consent of the Senate, nothing is said about who has the power of abrogation. Although the president is named commander in chief, there is nothing further about his power to command the military, or about his relationships with the uniformed officer corps. Although the president may call Congress into special session, has the duty to inform Congress about the state of the Union and recommend measures to it, and may veto its bills, there is nothing said about his powers to issue regulations with the force of law.

These omissions were not unintentional. The framers of the Constitution were practical men of affairs, well seasoned in governing the colonies and states, and many of them had extensive military and diplomatic experience. They crafted a short and ambiguous article dealing with presidential power in order to get the Constitution ratified by state legislatures that were suspicious of executive power. They did not fully define executive power, nor did they completely confine it. Instead, they left many issues for later generations to settle.

The result was constitutional language that could be interpreted in two ways. Executive power could be either limited, confined, and checked and balanced, or it could be an instrument to build a strong economy directed by the central government, and a bulwark against the dangers posed by foreign powers interfering in the affairs of the new nation. 

Nomination and election
The way presidents are nominated and elected also has much to do with the ambiguous nature of their power. Initially the framers assumed that the Electoral College, that is, a body created every four years to pick a president, with representatives from all states, dominated by large states, would "nominate" five candidates, and that the House of Representatives would then make the final choice. Instead, by the early 1800s, political parties were able to amass Electoral College majorities for their candidates, thus creating the current party-dominated system. By the 1830s, state legislatures had given up the power of choosing electors to the people in the states, putting the voting for president on a popular foundation.

The current nominating system within the major parties involves contests in each state (known as primaries or caucuses) to choose delegates to a national convention, which in turn chooses the party nominee. The successful candidates demonstrate skills in fundraising, producing radio and television commercials, and managing their media images to impress a mass electorate. The need for funds and a media organization narrows the field down to a small group of career politicians, most of whom are either state governors, senators, or vice presidents.

The presidential election of 2000, in which George W. Bush defeated Al Gore Jr. in the electoral vote although Gore received over a half-million more popular votes, has led to much debate over whether the Electoral College is still an appropriate mechanism in the modern age. The general election campaign is actually a campaign for 50 state majorities, in order to win the state (and District of Columbia) electoral votes. The advantage of the system is that running these separate "winner take all" contests emphasizes the federal nature of the Union, and forces candidates to think geographically rather than simply in terms of demographic voting blocs. Another advantage is that if a contest is close, the recounts take place only in the states which are very close, and there is no incentive to reopen the question of ballot counting throughout the country. Thus in 2000 the decisive recount challenge took place only in Florida, rather than in voting precincts across the nation. The disadvantage of the Electoral College is that small states, for historic reasons, are overrepresented in the number of electors they receive, giving their voters more weight in the contest than voters from large states. However, since large states swing all their votes to one candidate or another, there is an incentive for candidates to concentrate almost all their attention on the 12 largest states and ignore the others, especially states in which they are way ahead or way behind.

The final difficulty in using the Electoral College system is that it is possible that no candidate will win a majority of electoral votes, in which case the contest will go into the House of Representatives (where states through their congressmen cast votes as a unit). This occurred in 1800 and 1824, and nearly happened in 1876. It is also possible that a candidate who wins a majority of the popular vote will be defeated in the Electoral College: This happened in 1876, and in 1888, as well as 2000. 

Partial separation of powers
The framers believed that there should only be "partial" rather than "complete" separation of powers among branches of the federal government. Drawing from the political theories of the Frenchman Baron de Montesquieu and the Englishman John Locke, the framers distinguished between executive, legislative, and judicial powers, and created three separate institutions to exercise these powers, but in order to maintain an equilibrium among these institutions, they decided to permit some overlap of functions.

Each institution not only would exercise its primary functions, but also would have a share in functions of the other institutions. Thus the president would have a pardon power (a judicial function) and could recommend measures to the legislature (a legislative function). The Senate would have a share in appointments (an executive function), and Congress had a removal power through impeachment trials (a judicial function). Courts could make decisions with general application (a legislative function) and could issue orders (through writs of mandamus) requiring that executive officials take specified actions.

The impact of partial separation of powers is felt in many areas of national government. The president gains a greater share in the work of other institutions, but at the same time matters that might be expected to be confided in the executive (such as military preparedness, diplomacy, domestic policymaking, and budgeting) are shared with the legislature. The result is that the Constitution is less a blueprint of government, neatly dividing powers, than it is (in the words of Princeton political scientist Edward Corwin) "an invitation to struggle" over the privilege of directing American policymaking.

Checks and balances
Thus, the presidency functions within a system of "checks and balances," designed to allow each national institution to limit the power of the others. The president may veto acts of Congress, either on constitutional or policy grounds, and his veto cannot be overturned without a two-thirds vote to do so in the House and Senate. This not only gives the president a check on Congress, but it enables him in advance to "balance" legislative interests (particularly if Congress is controlled by the opposition party) with his own priorities, since he can threaten in advance to veto a bill being considered by the legislature. Congress then may have to take his concerns into consideration before the measure is passed, in order to avoid the veto being exercised. The president exerts his checks on the federal courts through his power to appoint new federal judges and Supreme Court justices: the cumulative effect of this power of appointment is to turn much of the federal bench toward his own interpretations of constitutional and statutory law, as justices he appoints become more numerous.

But checks and balances limit presidential prerogatives as well. A presidential executive order, for example, must be in conformity with statutory law or it will not be enforced by federal courts. Presidential appointments to high-level positions must be consented to by the Senate by majority vote. The presidential power to make treaties is subject to the "advice and consent" of two-thirds of the Senate. Any presidential executive order or executive agreement (with another nation) is subject to the power of judicial review, which is the power of the federal court to declare the order null and void on the grounds that it is unconstitutional.

Impeachment and removal
The most important checks on the president involve the "auxiliary precautions" of impeachment and removal for "high crimes and misdemeanors." This is a term of art taken from British practice, based on the Commentaries on the Law of England of Lord Blackstone. According to Blackstone, a "high crime" meant a crime against the state, such as treason, while a "high misdemeanor" referred to significant corruption and maladministration. The American constitutional system does not contemplate removal for losing the confidence of the legislature (such as is implied in losing a vote of confidence in a parliamentary system).

A president is impeached (equivalent to being indicted) by a majority vote of the House of Representatives. Thereafter he is tried in the Senate, with the Chief Justice of the United States presiding. Punishment extends only to removal from office, though a president may be indicted and tried in a court of law whether or not he is convicted or acquitted in his impeachment.

The framers assumed that by making impeachment difficult it would rarely be utilized, and they were right. There have only been three presidents in American history who faced impeachment: Andrew Johnson was acquitted by one vote in 1868 for violating the Tenure of Office Act (which purported to prevent the president from firing a cabinet secretary until the Senate consented to a successor); Richard Nixon resigned in 1974 after the House Judiciary Committee recommended his impeachment for covering up crimes connected to the Watergate burglaries; Bill Clinton was acquitted by the Senate in 1999 after being impeached by the House of Representatives for perjury and obstruction of justice in his testimony in a civil court suit.

Prerogative power
Although presidential power seems circumscribed by constitutional limitations and the difficulties of working with coordinate institutions, presidents have a way around these difficulties. At times they claim vast prerogative powers, based on their own reading of the Constitution. Armed with these powers, they unilaterally take actions to resolve serious policy disputes or to manage crises, and then justify their actions to Congress and the American people thereafter, defending both the legitimacy of acting (their right to exercise power) and the authority of their actions (the wisdom of their policies).

From the beginning of the nation, prerogative power has settled significant disputes. George Washington unilaterally declared neutrality in the British-French conflict of the early 1790s, although nothing in the Constitution explicitly gave him the power to do so. Thomas Jefferson purchased the Louisiana Territory from France in 1803, although nothing in the Constitution specified a power of the national government to acquire territory. Andrew Jackson asserted the power to remove members of his cabinet, instituting presidential supremacy within the executive departments, although the Constitution is silent on a removal power. Abraham Lincoln exerted so much power his presidency was later referred to by Cornell political scientist Clinton Rossiter as a "constitutional dictatorship": constitutional in the sense that midterm elections and presidential elections were held in the midst of a civil war; and a dictatorship in the sense that the Lincoln sometimes went beyond the bounds of the laws and the written Constitution at that time of national crisis. Franklin Roosevelt also relied on prerogative powers before the United States entered World War II. He concluded an executive agreement with Great Britain to exchange overaged destroyers for naval bases, a maneuver that significantly helped the British convoys plying the North Atlantic with war material. The executive agreement, unlike a treaty, did not require the approval of two-thirds of the Senate, which is why Roosevelt used this form of international agreement on his own prerogative.

When a president uses prerogative power and succeeds, there is a "frontlash" effect: his party and the American people unite behind him; the opposition often splits and it loses confidence; the initiative is often ratified and legitimized by subsequent legislative or judicial actions. In contrast, a president whose actions are checked by the courts -- as were President Truman's seizure of the steel mills during the Korean War, and President Nixon's impounding of funds for domestic programs -- faces a "backlash" effect, in which Congress is likely to pass legislation making it more difficult for a president to use prerogative power. Thus Nixon's setbacks in the courts were followed by passage of a law that required congressional approval in order for a president to defer or rescind appropriations passed by Congress. The prosecution of the war in Vietnam by presidents Lyndon Johnson and Nixon resulted in a backlash against presidential war powers, and the passage of the War Powers Act of 1973, in which Congress gave itself the power under certain circumstances to require a president to withdraw forces from hostilities. Federal courts, however, have declined to issue orders requiring presidents to withdraw forces from hostilities, although there have been several lawsuits brought against presidents Reagan, Bush and Clinton by members of Congress. The courts have ruled instead that until Congress as a whole brings a suit, the cases brought by individual members must be dismissed.

Domestic policy leadership
Presidents do not usually come into office with great mandates for change, except during difficult economic times or in military crises. They do not have much in the way of "coattails" (the practice of those voting for president to also vote for other officeseekers from the president's party running for Congress), and most of the legislators in their own party are likely to have won office with a greater margin of victory (and usually with more votes) than the president received in their congressional districts. In addition, presidents do not control the structure of power in Congress: They do not determine the leaders of the House and Senate parties, the composition of the standing committees, or the selection of committee chairs. Nor do they preside over the legislative party caucuses that develop party strategy.

Presidents operate on a four-year electoral cycle. In thinking about their re-election prospects, they are likely to call for measures that require sacrifice early in their term, so that they can offer "the goods" to voters in the two years leading up to their re-election. Thus if austerity measures are needed, they propose them in their first years. In contrast, members of Congress are chosen on either a two- or six-year cycle: all members of the House and one-third of the Senate will be up for re-election two years into a presidential term. Thus the calls for austerity and sacrifice made by the president may put members of his own party in danger in the midterm elections.

The president's party almost always loses seats in the midterm elections. Typically the party will lose up to 20 seats in the second year of a presidential term, and up to 40 seats in the sixth year. There is little a president can do to counter these trends. If he does well in office, it rarely translates into support for members of his party in midterm contests; if he does badly, however, it does translate into defections by his party's voters over to the opposition. The more vulnerable members of the president's party, therefore, may see him as a liability to their own re-election chances.

Presidents usually obtain much of what they want in their first year in office (the "honeymoon" period), though paradoxically that year is a time when they have the least experience and knowledge about what it is they ought to be doing. As they accumulate experience, they have a better idea of how to achieve their goals, but they find ironically that they have fewer supporters in Congress to vote for their programs, and their success rates with Congress usually diminishes as their term goes on. Near the end of their term, especially if Congress is controlled by the opposition party, presidents may find their budget proposals, as well as their nominations for high office and the federal judiciary, "dead on arrival" on Capitol Hill. 

Federalism
The American system is a federal, rather than a unitary, system. This means that governors and state legislatures represent the sovereignty of the citizens of the states, creating a system of dual state and national sovereignty. According to Article VI of the Constitution, the national sovereign powers are supreme, since the national Constitution, laws, and treaties, are supreme over the state constitution and state laws. Moreover, state as well as national officials are required by their oaths of office to uphold the national Constitution and laws, even at the expense of their state constitutions and laws.

However, state authorities are not under the control of the president or the departments of national government. While some programs supported by the president can be fully implemented by federal officials, for the most part domestic programs favored by the White House require the cooperation of state, county, and local officials to succeed. Since their priorities are usually different from the president's, most of the time national initiatives are "federalized" and "localized" to reflect conditions at the grassroots. 

Diplomatic and national security policy leadership
Since the start of World War II presidents have benefited from several trends that increased their power to direct foreign affairs and weakened the power of Congress either to influence or obstruct their policies. Franklin Roosevelt and his successors controlled intelligence information vital in dealing with Cold War adversaries, and they often convinced members of Congress that they should be given the benefit of the doubt in national security affairs. Presidents used the prerogative powers they claimed under the Constitution, as well as vast delegated powers granted by Congress to them during and after World War II.

This period of presidential power in foreign affairs culminated in what some observers called "the imperial presidencies" of Lyndon Johnson and Richard Nixon, so named for their expanded use of prerogative power in warmaking in Vietnam. The initial escalation left many members of Congress and the American people in the dark about American goals; subsequent escalations in Laos and Cambodia also involved prerogative power. Ultimately Congress shut off funding for hostilities in Indochina in the summer of 1973 (when Cambodia was still subject to bombing), but Congress acted only after the Paris Peace Accords had ended U.S. combat activities in Vietnam.

Thereafter, a backlash against the imperial presidency resulted in legislation to provide Congress with a role in deployment of American armed forces in hostilities that did not require a formal declaration of war (The War Powers Act of 1973), and required that Congress be informed of special intelligence activities involving covert action (The Intelligence Oversight Act of 1980). Other laws provided that executive agreements with other nations could not be kept secret from Congress, and that a national commitment of the United States required congressional as well as presidential proclamation. In the 1980s, a Democratic Congress made it more difficult for a Republican president to intervene militarily in Central America; a Republican Congress imposed restrictions against a Democratic president in the 1990s, by withholding dues for multilateral institutions and for the United Nations.

The post-Vietnam War period has sometimes been referred to as the "post-modern" presidency, a period marked by an end to bipartisanship in foreign affairs and an end to congressional subordination to executive initiatives. Today, in foreign as in domestic affairs, a president must obtain congressional support, or at least acquiescence, or his initiatives cannot work in the long haul. As with domestic affairs, this means that a president's power to persuade, rather than rely on prerogative powers, is often decisive in determining the success or failure of his policies. 

General principles
The American experience with presidential power may have some use for other nations. To a large extent presidential power is "the power to persuade" Congress and the American people to support significant changes in public policy, and the system works in a quasi-parliamentary manner. But the presidency is also an instrument of prerogative power, which occurs when an incumbent who has only limited party and public support nevertheless manages to utilize his own constitutional authority for a limited time to resolve a national emergency. Such was the case with Jackson in 1832 when he prevented South Carolina from flouting federal customs laws; it was the case with Lincoln in 1861 when he enforced federal law against secessionist states, thus precipitating the Civil War; and it was the case with Franklin Roosevelt in 1940 and 1941, when he cemented an alliance with the British and the Russians against the Axis powers.

These experiences demonstrate the utility of the ambiguity of the American constitutional language -- ambiguity that allows for the exercise of vast powers with unspecified limits to meet the nature of an emergency without being confined by restrictions that would hobble the executive and prevent decisive action. But the fundamental questions of executive power in a democracy remain: How can the people prevent an executive armed with great prerogative power from becoming a dictator? How can the society redress abuses of executive power? The American idea is to safeguard limited, constitutional, and democratic government through the following principles: partial separation of powers, so that other institutions can participate in routine policymaking; checks and balances, so that no power can be exercised for long without legislative and judicial review of its legitimacy; federalism, so that if national institutions fail, the states can act; and democracy, so that the president and his party remain accountable to the electorate at fixed intervals. In a true parliamentary system, deadlock and policy paralysis can be overcome through either a vote of no confidence or the calling of new elections. In the American system, based on a fixed presidential term and fixed dates for elections, the dangers of gridlock and stalemate are ever-present, but can be ameliorated either by the successful exercise of prerogative power, or by consensus-building through presidential leadership of Congress and public opinion. 

Above all, the presidency functions within a political culture that simultaneously defers to the presidential office but is highly skeptical of the executive power it wields. Under the system of separation of powers, the presidency does not embody the nation's sovereignty. Presidents are not absolute monarchs and they are not above the law: The courts have held that no president is immune from a private lawsuit while in office, and incumbents must provide evidence to the courts when required to do so by the judges, and are subject to judicial process. While we have statutes that allow the Secret Service to investigate and arrest people who make direct threats against the president, we have no laws making it a crime to show disrespect to the office or the occupant of it, and no laws prevent the press or opposition parties from directly criticizing the president or members of his administration. The American political culture of high respect for the office of the presidency, but healthy skepticism about the exercise of power within it, is perhaps the most significant factor in keeping the presidency within the bounds of constitutional governance.
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The Role of a Free Media
By John W. Johnson
"When men have realized that time has upset many fighting faiths, they may come to believe . . . that the ultimate good desired is better reached by free trade in ideas -- that the best test of truth is the power of the thought to get itself accepted in the competition of the market. . . . That at any rate is the theory of our Constitution. It is an experiment, as all life is an experiment." 
                                        -- U.S. Supreme Court Justice 
                                           Oliver Wendell Holmes 
                                           in 1919
	[image: image7.jpg]





For a society to be considered truly democratic, there should be a high degree of protection accorded to the expression of ideas in published form, whether the medium is newspapers, magazines, books, pamphlets, motion pictures, television or, most recently, the Internet. The American experience over a period of two centuries offers an illuminating example of one nation's attempt to set ground rules for expression. Of course, these experiences are unique to the culture and history of the United States, but the general principles they elucidate have wide applications in other democratic societies.

The U.S. Constitution, the essential bedrock of the American governmental system, would not have been ratified by the original 13 states in 1791 without a set of 10 amendments, called the Bill of Rights, to protect individual freedoms. It was no accident that the right of free expression by the media was enshrined in the very first of these amendments. The First Amendment reads in part: "Congress shall make no law . . . abridging the freedom of speech, or of the press." To the Founders, the men who drafted the Constitution and the Bill of Rights, the printed page -- generally in newspapers and pamphlets -- was the published media. Hence the term "press" in the First Amendment. Throughout American history, the freedoms of speech and press, linked as they are in the First Amendment, have likewise been intertwined -- both in the mind of the public and in the minds of judges called upon to decide cases dealing with published expression.

Perhaps the best way to appreciate the complex and evolving role of a free media in the United States is to examine the historical development of this concept through decisions by American courts. While the First Amendment guarantees a considerable measure of press freedom, it is the U.S. judicial system that has defined exactly what this concept means in practice. And it is the courts generally that have taken the idea beyond its 18th-century roots in English common law and protected this right against the forces in American society made uncomfortable by too much freedom of the press.

The Zenger trial and seditious libel
A 1734 trial of New York newspaper publisher John Peter Zenger offers an example of the general proposition that freedom of the press was not understood in the English colonies on the North American continent in the same way it is today. The colonial government of New York charged Zenger with seditious libel for printing an article brutally criticizing the colony's royal governor. Black's Law Dictionary defines libel as written communication that "tend[s] to expose one to public hatred, shame . . . contempt, ridicule, . . . or disgrace. . . ." Among other things, Zenger's paper had claimed that the governor erected courts without the consent of the legislature and arbitrarily denied members of the colony the right of trial by jury. Zenger, through his attorney, did not deny that he printed these charges. He simply asserted that he had the right to publish criticism of a public official, even criticism that held that official up to ridicule, as long as the criticism was truthful. In a landmark decision, the jury acquitted Zenger, and helped establish the principle that truth is a defense against charges of libel. But the jury verdict in the case did not change the English legal principle, powerfully enunciated by the distinguished legal writer William Blackstone in the late 18th century, that publishing "what is . . . mischievous" was a crime that could be punished.

In 1798, prompted by fear that the radicalism of the French Revolution might find its way across the Atlantic Ocean, the majority in the U.S. Congress passed the Sedition Act, making it a crime to "write, print, utter or publish . . . any false, scandalous and malicious writing" against the government. A number of individuals and newspapers were successfully prosecuted under this law. One was the publisher James Thomson Callender, who was charged with criminal libel for referring to President John Adams in 1800 as a "hoary-headed incendiary . . . whose hands are reeking with blood." Callender, an unpopular figure considered scurrilous even in those days of sometimes robust political invective, was convicted and sent to prison for several years. He was pardoned by Thomas Jefferson, shortly after the Virginian ascended to the presidency in 1801.

Libel in the 19th century
As the 19th century unfolded, libel gradually became more a civil matter than the subject of criminal proceedings. That is, instead of the government prosecuting writers who criticized those in power, prominent individuals began to take it upon themselves to institute suits in the courts to protect their own reputations.

Consequently, there were few judicial tests involving the rights of individuals vis-୶is the national government until the 20th century. The most important constitutional cases of the 19th and early 20th century did not involve freedom of expression; rather, they were tests of power between the states and the federal government, and litigation involving governmental attempts to regulate business. In those days, the long-standing American traditional of localism tended to minimize direct collisions between the national government and individuals.

In 1833, the U.S. Supreme Court -- the nation's highest court -- held that the Bill of Rights circumscribed only the national government from intrusion upon individual rights; states were not so restricted. This principle would allow states to continue to censor newspapers and other print media until well into the 20th century. So, in spite of the glowing language promising a free press enshrined in the First Amendment, for much of American history the nation's courts afforded inconsistent protection for men and women who demonstrated the temerity to criticize government. Following the 1833 decision, few cases involving freedom of expression made it to the Supreme Court until the World War I era. However, a cultural tradition of political freedom, and an increasing number of mass circulation newspapers and magazines, encouraged both writers and editorial cartoonists to push the limits of free speech throughout this period. Even Abraham Lincoln was a target of savage caricature by cartoonists; William Jennings Bryan, the turn-of-the-century populist politician, another.

Significantly, in the early years of the 20th century, "muckraking" journalists and writers, using national circulation magazines as their platform, engaged in withering, and widely read, exposes of corruption in business and political circles. These exposes brought about substantial political and regulatory change, helped establish the progressive movement as a powerful political force in the 20th century, and created a climate that would lead to the legal expansion of press freedoms several decades later.

A free press during wartime
In 1917, at about the time the U.S. entered World War I, Congress passed an Espionage Act that punished the unauthorized obtaining, receiving, and transmitting of defense information. The following year, a set of amendments to this law, generally known as the Sedition Act of 1918, imposed penalties on expression that might tend to benefit America's enemies. Prosecutions under this law ultimately led to a number of U.S. Supreme Court decisions concerning the free speech and free press clauses of the First Amendment. The most important of these cases, decided in 1919, involved prosecution of a man named Jacob Abrams. Abrams was accused of violating the Sedition Act because he wrote and distributed two leaflets criticizing President Woodrow Wilson and the American government for providing military support to attempts by the Russian Czar to suppress the Bolshevik Revolution. The two leaflets (one in English and one in Yiddish) were distributed only in a small part of New York City. Moreover, the criticism advanced by Abrams had a tenuous connection with the American conduct of the war against Germany. Nevertheless, Abrams' conviction was upheld by the U.S. Supreme Court. The majority opinion of the Court held that Abrams' conduct presented a "clear and present danger" to civic peace that could, thus, be punished by the government. 

The "clear and present danger" test had been introduced by Justice Oliver Wendell Holmes in another World War I free expression decision of the previous year. However, in the case involving Abrams, Holmes dissented, implying that the Court's majority had misused his test for assessing the constitutionality of this form of free expression, and he asserted that society had little to fear from "the surreptitious publishing of a silly leaflet by an unknown man." The "clear and present danger" language has been used countless times by courts called upon in the last 80 years to review the constitutionality of verbal, written, and symbolic expression that criticized the government. Some legal scholars believe the test has become so malleable that it can be argued that the language suits almost any public policy position from total censorship to complete license of expression.

The World War I free expression cases illustrate an important point about the linkage of the free speech and free press clauses of the First Amendment. The U.S. Supreme Court has never clearly distinguished the terms "speech" and "press" because they are frequently joined in the facts of a case. Abrams, for example, was claiming a right to express his ideas freely through the medium of a printed leaflet. So he was making the case that his statement was protected by both the free speech and free press clauses of the First Amendment. As a general rule, courts do not bestow upon individuals who publish in newspapers or other media any more protection than that accorded to members of the public expressing ideas orally. 

Two Supreme Court rulings advance press freedom
The use of the First Amendment as a constitutional principle to protect individual expression advanced substantially in 1925 in a case involving a Communist named Benjamin Gitlow, who had published and distributed a pamphlet that advocated the use of strikes and class action to advance the cause of socialism. New York State charged Gitlow with violating a state law that made it a crime to advocate an overthrow of the government. Although the U.S. Supreme Court upheld Gitlow's conviction, it nevertheless ruled that the First Amendment protections of free speech and free press were among those key individual freedoms that could not be restricted by either the states or the national government. The Court also cited language in the 14th Amendment, ratified in 1868, that "no State shall . . . abridge the privileges and immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws." The Court reasoned that the framers of that amendment intended that the states would henceforth be bound to respect important individual freedoms, like the national government, and that speech and press were two such key freedoms.

Thus began the process of using the language of the 14th Amendment as a sort of legal lever to tilt Bill of Rights protections toward individuals when confronted by state power. Effectively overruling the 1833 decision of the Supreme Court, which held that the states were not bound by the Bill of Rights, the Gitlow ruling began a trend that would continue for more than 40 years, as other protections of the first ten amendments to the U.S. Constitution would be selectively incorporated so as to serve as protections for individuals against state as well as federal incursion. This trend tended to bolster free expression at the local level.

Perhaps the most important free press decision between the two world wars was a 1931 case involving the right of a state to restrain the publication of a notorious scandal sheet, the Saturday Press, published by J.M. Near, a man who gave voice to the worst nativist and racist passions of the 1920s. The Minnesota legislature, in 1925, passed a Public Nuisance Abatement Law that permitted a judge to shut down any publication that he deemed "obscene, lewd, and lascivious" or "malicious, scandalous, and defamatory." Soon after the enactment of the law, a state judge closed down the Saturday Press. On appeal, the U.S. Supreme Court, by a 5-4 vote, enunciated a constitutional defense of the long-standing American position, based on English common law, and accepted by the Founding Fathers, that there should be no "prior restraint" of the press. The Court ruled that, while it might be acceptable occasionally to punish someone for a publication that was especially venal, malicious, or libelous, it would take an extreme case -- such as a national security matter -- to stop a newspaper in advance from publishing a controversial article. Robert R. McCormick, the Chicago publisher who had helped fund the appeal by the Saturday Press, stated that Chief Justice Charles Evans Hughes's majority opinion in the case "will go down in history as one of the great triumphs of free thought."

"Public figures" and libel law
An important dimension of the increasing freedom of the U.S. press in the 20th century is the "public figure doctrine," developed by the Supreme Court in several interesting cases in the 1960s, 1970s, and 1980s. The principle underlying the doctrine is that an average person -- that is, someone who is not famous or whose name is not a household word -- has more protection from criticism by the media than does a public figure. A public figure, on the other hand, must endure the embarrassing and critical comments of the media, even if they are false, unless he or she can prove that the publisher of the expression acted with malice. For this purpose, "malice" is defined as issuing a publication that the writer, editor, or broadcaster knows to be false at the time of the publication. Malice can also be inferred if that writer, editor, or broadcaster acts with careless disregard of the truth or falsity of the assertions made. Most of the cases under the "public figure doctrine" turn on whether the individual who is claiming libel or defamation is, in fact, determined by the courts to be a public figure. Once someone is deemed a public figure, it is exceedingly difficult to prove that he or she has been libeled.

Perhaps the case that best epitomizes the "public figure doctrine" concerned an advertisement, paid for in the early 1960s by a group wishing to aid the cause of civil rights leader Martin Luther King, Jr. The ad referred to the fact that King had been harassed by local law enforcement officials throughout the South, including Montgomery, Alabama. The Commissioner of Public Safety in Montgomery, L.B. Sullivan, sued the New York Times for defamation, arguing that the ad contained some hyperbolic statements and factual errors that might cause people to think critically of him. The Court ruled that the Times had made honest, not malicious, mistakes in the ad and that Sullivan, as a public figure, could not recover damages from the Times. Over 20 years later, the Supreme Court was again asked to consider the possibility of libel against a public figure. Jerry Falwell, a well-known conservative minister, was the object of a "parody advertisement" in a sexually explicit magazine. The "facts" about Falwell in the ad were outlandishly false. Consequently, Falwell argued that his reputation had suffered great harm. The Court, however, found in favor of the magazine, maintaining that the freedom of the press permitted substantial latitude for cartoonists and those producing caricatures of public figures.

A hierarchy of protection
In issuing their many rulings on the freedom of speech and press, American courts over the years have generally accorded greater protection to political messages than other types of expression. This is not surprising, because American democracy was, in no small part, a child of the political criticism of the practices of the British rule over North America in the late 18th century. It is no accident that most of the cases discussed so far have concerned political expression. But if political expression is preferred, what forms of expression are lower in the hierarchy?

One form of expression considered lower by the courts is commercial speech. The Supreme Court has consistently ruled that advertising is protected by the First Amendment only if it is truthful. Thus, the hyperbole and minor factual errors that may be tolerated in political speech are not permitted judicial protection if they appear in the context of a TV commercial, such as one produced to sell mouthwash or sports utility vehicles. This is partly because commercial claims are easier to verify than political assertions. In addition, American courts have generally found that the strong motivation to make a profit by marketing goods and services outweighs any "chilling effect" that might result from government regulation.

Another form of expression that is even lower on the scale of judicial protection is obscenity. In 1957, in Roth v. U.S., the Supreme Court deemed obscenity and pornography to be "utterly without redeeming social importance," and thus unprotected expression. The problem with obscenity has largely been a matter of definition. One person's obscenity may be another person's idea of an artistic masterpiece. For some people, James Joyce's novel Ulysses is repulsively obscene; but a recent poll of literary intellectuals rated it the greatest work of literature written in English in the 20th century. Justice Potter Stewart spoke for most Americans in a mid-1960s case when he acknowledged that he might not be able to define obscenity, but, he added, "I know it when I see it."

Unfortunately, Justice Stewart's glib one-liner does not offer an effective legal standard to evaluate works of art. The Supreme Court has struggled mightily to arrive at such a standard. In 1973, the Court refined a three-part test for obscenity, and ruled certain forms of expression outside the bounds of constitutional protection if: 1) the average person, applying local community standards, would find the work taken as a whole to appeal to the prurient interest; 2) the work depicts or describes sexual conduct in a "patently offensive" way; and 3) the work lacks serious literary, artistic, political, or scientific value. Given this rather ambiguous standard, it is not surprising that the Court's rulings on obscenity in the media have not had a clear direction in the last 30 years. In many ways the Court's indecision reflects that of American society in general, torn between forces favoring complete free expression on the one hand and those of social conservatism on the other.

News gathering and the First Amendment
The process of news gathering that precedes the publication or broadcast of the news has also come in for occasional review by American courts. Reporters, the Supreme Court ruled in 1972, can be required to reveal confidential sources to grand juries. However, in 1991, the Court determined that the freedom of the press does not prohibit a state from bringing charges against reporters who breach a promise of confidentiality to their sources. American courts have generally held that judicial proceedings should be open to the public and press unless there is a compelling interest, such as a defendant's right to a fair trial, that cannot be ensured except by closing the courtroom. Perhaps it is the historical memory of the private trials of the 16th and 17th century British "star chamber" that makes American judges so hesitant to sanction closed trials. The Court has even upheld the right of state judges, if they see fit, to permit television cameras to record proceedings in their courts. There are occasions, however, when the rights of the media to report on the conduct of a trial have been deemed less weighty than the rights of a defendant. For example, in the interest of privacy, the identities of juveniles accused of crimes are generally shielded from scrutiny by the media.

Over the years, the United States, like other democracies, has seen its legal principles challenged by technological change. American courts have generally afforded greater protection for print media such as newspapers than broadcast media such as television. Thus, for example, the Supreme Court ruled in the late 1960s that individuals do not have an absolute constitutional right to communicate through broadcasting because the "electromagnetic spectrum" cannot accommodate all communicators. This rationale served as the basis for judicial rulings denying "equal time" for candidates for office to respond to statements made on television by other candidates. However, in light of the recent expansion of cable television and the ubiquitous Internet, courts appear to be moving towards placing broadcast media on the same legal footing as print media.

The Pentagon Papers
Probably the most important American case involving the media in the last half century is the so-called Pentagon Papers case. This dispute between the U.S. government and the New York Times, the nation's most renowned newspaper, offers a glimpse of many of the weighty First Amendment issues discussed previously, and it involves perhaps the most controversial political topic of the recent past, the American conduct of the Vietnam War.

The dispute had its origins in 1967 when Robert McNamara, the Secretary of Defense, created a task force to compile a history of the U.S. policy toward Vietnam in the period 1945-67. The task force was composed of personnel within the Department of Defense as well as individuals from other government agencies and some independent contractors. No interviews were conducted; all of the research was compiled from documents. The resulting report was massive, over 7,000 pages in length, and was completed in 1969. It became known as the Pentagon Papers. Only 15 copies were printed because the document was intended only for internal use by the Defense Department and other government agencies.

One of the contractors who had a minor role in creating the lengthy study was Daniel Ellsberg, a staffer for the Rand Corporation, a "think tank" devoted to the study of national defense issues. Ellsberg had his doubts about American policy in Vietnam, in part stimulated by what he had read in the Pentagon Papers. After failing to convince members of Congress to make the study public, Ellsberg secretly made another copy of the report and released it to journalists at the New York Times and the Washington Post. The Pentagon Papers contained little secret information, but some sections called into question the wisdom of American policies adopted towards Vietnam, both before and after the United States became involved in military hostilities in Southeast Asia.

In June 1971, the Times published two installments of the Pentagon Papers before the administration of President Richard Nixon requested a court injunction forbidding additional publication. A New York federal judge granted the restraining order, pending a full hearing on the case. This was the first time in American history that a U.S. court had stopped a newspaper, in advance, from publishing a particular article. It was a classic example of prior restraint. The case quickly made its way to the U.S. Supreme Court. After denying a request by the Justice Department for a closed hearing, the Court let the case be argued in public on June 26, 1971. The Court issued its decision a bare four days later. A six-member majority agreed to a short per curiam opinion (no author named) that essentially said that any appeal for a prior restraint carries a heavy constitutional burden and, in this instance, the Nixon administration had not met that burden. Because each of the six members of the majority coalition wrote separate opinions, it is difficult to identify what lawyers and jurists sometimes refer to as "the bright line" that illuminates the heart of a judicial ruling. About the only thing that can be said for certain is that the majority was not convinced that disclosing the information in the Pentagon Papers would have resulted in "direct, immediate, and irreparable damage" to national security. Most constitutional experts saw the Court ruling in the Pentagon Papers case as a Pyrrhic victory for freedom of the press, at best. The High Court did not find sufficient justification to halt publication, but it did accept the government position that a restraining order could be issued in anticipation of the offer of proof of harm accruing from publication. As a denouement to the case, the Pentagon Papers were eventually published by the Times, the Post and other newspapers throughout the country. No national security problems resulted.

A searchlight on government
In summary, the media have a history of testing the resiliency of the free speech and free press clauses of the First Amendment by challenging any attempts to restrict their coverage of politics and society, and by arguing passionately that the "public has a right to know." This is as it should be, since a free press -- even one that occasionally exceeds bounds of good taste -- is essential to the preservation of a democratic society. Thomas Jefferson considered such a press the best guarantor of freedom, and was willing to put up with its excesses in order to gain the benefits of a constant critique that can illuminate the activities of government.

Not all democracies share the same zeal as the United States for an unfettered press, and indeed even American courts, while tending to grant progressively more freedom to the media, have not invariably supported complete freedom of expression. To return to a principle enunciated at the beginning of this essay, however: For a nation to be considered truly democratic, it must be prepared to grant substantial protection to media expressing ideas. While the American record on this point has not been perfect, the strong tendency of what Justice Oliver Wendell Holmes characterized in 1919 as the American "experiment" in constitutional theory has been to favor an increasingly free expression of published ideas.
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The Role of Interest Groups
By R. Allen Hays
"An interest group is an organized body of individuals who share some goals and who try to influence public policy."
                                               -- Jeffrey Berry,
                                                  The Interest Group Society
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Interest groups are one important mechanism through which citizens in the United States make their ideas, needs, and views known to elected officials. Citizens can usually find an interest group that focuses on their concerns, no matter how specialized they may be. Directories of American voluntary associations reveal the incredible variety of reasons why citizens band together. The Gale Research, Inc., Encyclopedia of Associations is widely regarded as one of the most comprehensive lists. Not all of these groups are politically active, but a great many try to influence public policy.

Both the formal structure and the informal traditions of American politics provide fertile ground for interest groups. One feature of the American system that enhances their influence is the relative weakness of U.S. political parties, which stems, in part, from the separation of powers between the executive and legislative branches. In a parliamentary system such as Great Britain, where the prime minister's hold on office depends on majority support in Parliament, parties exert considerable control over legislators and, as a consequence, over policy making. In contrast, elections of the U.S. president and Congress are politically separate events, even when held at the same time. Each legislator must construct a winning coalition in his or her state or district, and the nature of these coalitions is quite different from the majority coalition that the successful presidential candidate assembles. Clear evidence for this is the fact that Congress and the presidency have been in the control of opposing parties most of the time since World War II. As a consequence, neither Democrats nor Republicans are invariably bound to support the positions of their party's president or their party's electoral platform. Weak party loyalty enhances interest-group influence, both during elections, when their financial support can be critical, and afterwards, when groups that supported the winning candidate become closely involved in policy making.

A second feature of the system that encourages interest groups is the decentralization of political power to states and localities, known as the federal system, or "federalism." Citizen associations often get started at the state and local levels, later combining into national organizations. Decentralization thus encourages a greater variety of interest groups. It also further weakens the party system, because the social and economic diversity of the 50 states make strict party discipline difficult.

In addition, a strong, independent judiciary in the American system enhances the power of interest groups. U.S. courts often rule on issues that, in other democratic polities, would be under the control of the legislature or bureaucracy. Thus, interest groups can utilize litigation to achieve policy objectives that they cannot obtain through legislative action. For example, in the early 1950s, court victories by the National Association for the Advancement of Colored People (NAACP) created the first cracks in American racial segregation, years before a Congress dominated by Southerners in key positions was willing to act. 

Finally, the American tradition of virtually unlimited freedom of speech, press, and assembly means that nearly any point of view expressed by an interest group, no matter how radical, is permitted a public airing. To be sure, the increasing centralization of the media since World War II has made it more difficult for groups with fringe views to gain a serious hearing. However, this centralizing trend has been partially counteracted by the open access granted to groups on the Internet. On the whole, the American free speech and free press traditions, which offer numerous opportunities to publicize societal problems and lay out positions on public policy, encourage group formation.

The universe of interest groups
Before 1970, the typical American textbook on interest groups devoted most of its pages to three categories: business, labor, and agriculture. Since then, the interest-group universe has become much more complicated. Agricultural groups have lost influence due to the declining number of farmers in the United States. In addition, many new groups that fit none of these categories have emerged.

Business
Most scholars would agree that business plays a central role in American politics. Major corporations carry the prestige of being important players in the U.S. economy. Because elected officials are held accountable for the nation's economic performance, they often fear anti-business policies will harm that performance.

Yet, business also utilizes direct levers of influence. Large multinational corporations bring vast resources to bear on their political goals. They are usually members of multiple trade associations, which represent an entire industry's views in the political process. Corporations also support "umbrella" groups, such as the National Association of Manufacturers and the U.S. Chamber of Commerce, that speak for the whole business community. Finally, individual companies directly lobby legislators, and they funnel millions of dollars in campaign contributions to the candidates they favor.

Labor unions
Labor unions grew slowly in the early part of the 20th century, but they gained a significant place in the American political system in the 1930s. The National Labor Relations Act protected collective bargaining and enabled unions to grow much faster. They reached a peak membership of 35 percent of the labor force in the 1950s. However, in the 1960s, union membership began to decline toward its current level of approximately 15 percent of the working population, and the political power of unions declined along with their economic power. The reasons for this decline in union membership, too complex to discuss in detail here, lie in the changing nature of the global economy, and the shift in the United States from a manufacturing-based economy to one more service-oriented. Unions, however, still exert considerable clout when they focus their energies on an election or an issue.

Professional associations
Another important type of interest group is the association of professionals. Groups like the American Medical Association and the American Bar Association focus on the collective interests, values, and status of their profession. Less powerful, but nonetheless well organized, are professionals in the public sector. Virtually every specialty within state and local governments has its own national organization. In housing policy, for example, groups include the National Association of Housing and Redevelopment Officials, the National Council of State Housing Agencies, and the Council of Large Public Housing Authorities. Such groups are restricted from partisan activities by state and federal laws. However, they testify before Congress on issues affecting their programs, and they organize their members to speak with representatives from their own states or districts. Since low-income clients of public programs rarely organize themselves into interest groups that are influential at the national level, these associations of service providers are an important voice for the poor in the American political process.

Intergovernmental groups
A related category consists of interest groups representing units of state and local government, lobbying for their interests on the national level. While these groups have no official role in the U.S. federal system that divides authority among national, state, and local governments, they function much as other interest groups do. That is, they present the views of their members to Congress and the administration and make the case for their positions in the media. The National Governors' Association (NGA) and the National Conference of State Legislatures represent state officials, for example. Since state governors have direct administrative and political responsibility for carrying out social welfare programs mandated by the federal government, the NGA in particular has been influential in helping members of Congress draft social welfare legislation. The general institutional interests of counties are represented by the National Association of Counties, and those of cities by the National League of Cities and the U.S. Conference of Mayors.

Public interest groups
The type of interest group experiencing the most rapid growth since 1970 is the "public interest group." Political scientist Jeffrey Berry defines a public interest group as one that supports goals that are not of direct material benefit to its members but rather express their values pertaining to society as a whole. The first public interest groups were spawned by the civil rights, women's rights, and environmental movements of the 1960s. Supporters of these causes often went through an evolution over time that transferred the expression of their views from street protest to organized action within the political system. Later, public interest groups mobilized on new issues, such as the rights of the disabled, prevention of child abuse or domestic violence, and gay/lesbian rights. These groups have also been major advocates for programs benefiting the poor. Some leading groups of this type include the National Low Income Housing Coalition, the Children's Defense Fund, and Public Citizen (the group led by consumer activist Ralph Nader).

Public interest groups generally lack the financial resources of business groups. While the issues they champion often enjoy considerable public support according to opinion polls, few have mass memberships. One reason for this is that the intangible nature of their goals contributes to the "free rider" problem -- that is, an individual can benefit from an interest group's efforts without being a member, or at least without being heavily involved. Nevertheless, they use their expertise and information-gathering efforts to raise issues that no other groups are addressing. Initially, most public interest groups were on the left of the political spectrum. However, in recent years conservatives have organized their own groups, largely in response to the perceived liberal shift of public policy in the 1960s and 1970s. Among leading public interest groups in this category are the National Taxpayer's Union and Concerned Women for America. Conservative think tanks such as the Heritage Foundation may also function as interest groups, as their research tends to support the conservative world-view. The same could, perhaps, be said about the Urban Institute on the liberal side.

These domestic public interest groups resemble the Non-Governmental Organizations (NGOs) that have sprung up on the international scene since the 1980s. In fact, some American groups have close ties with international NGOs. In both cases, support comes from citizens concerned about a general social issue, rather than immediate economic interests.

Limits on interest-group effectiveness
As this brief survey suggests, there are a great variety of interest groups on the American political scene; a large body of research indicates that their effectiveness in making the views of their members heard varies considerably. The reasons for this disparity lie in how a group employs its chief political resources: membership, cohesion/intensity, money, and information.

Number and cohesion of members
It would seem logical to assume that interest groups with a large base of support in the population would be the most influential. Elected officials champion the policies advocated by significant majorities in opinion polling, because they want to add the large number of potential voters supporting these positions to their winning coalitions. However, several factors complicate this picture.

It is true that millions of citizens belong to interest groups and that some, such as the environmentalist Sierra Club and the AFL/CIO, the labor organization, are quite large. However, a closer look shows that most mass-membership groups enroll only a small fraction of their potential supporters. For example, polls show substantial majorities of Americans in favor of strong environmental regulations. These supporters constitute a pool of millions of potential members for environmental interest groups. However, even the largest environmental groups claim memberships of under one million. This relatively small number of members is in keeping with the overall principle that the number of citizens who join interest groups is a small fraction of the U.S. population.

The late economist Mancur Olson advanced the most plausible explanation for this phenomenon. He argued that the achievement of a policy goal by an interest group is, in economic terms, a "public good." That is, the benefits of a group's success are enjoyed by those who agree with a group's position, whether or not they actually join the group. Thus, if whales are saved from extinction, one can derive satisfaction from their existence, even if one never paid dues to a "save the whales" interest group. It is true, of course, that if no one contributes, the group won't exist. However, in large groups the marginal contribution of each new member is small. Therefore, while thousands of supporters will join, many others will not join the group or make a full commitment; they will become "free riders", i.e., enjoying the benefits while others actively participate and pay.

Another serious problem faced by a mass-membership group is translating citizen support for the group into votes for candidates that support its goals. Voting is a complex act, involving multiple motivations and influences: the candidate's personality, party loyalty, and a range of issues. Voting studies show that many voters are not fully aware of the policy positions taken by candidates they support. As a result, it is often difficult for a group to show that the voting choices of its supporters are primarily motivated by its particular issues. Groups that can convince candidates of their voting power become feared and respected. For example, the National Rifle Association (NRA), which opposes gun control laws, has convinced legislators that its members will vote for or against them solely on this issue. Therefore, the NRA wields influence far out of proportion to its numbers, even though most Americans favor stronger gun control laws. 

Because of the difficulties of mobilizing mass memberships, it is not surprising that smaller cohesive groups with more intensity of feeling often exercise influence far greater than their numbers might suggest. First, the smaller the group, the larger the marginal contribution of each member, so that "free riders" are reduced. Secondly, until the advent of the Internet, communication among members was much easier in smaller groups, thus making mobilization much easier. If these advantages of smaller size are reinforced by its members having a large stake in policy outcomes, then even a small group may become very powerful.

Money
The importance of money in American politics has increased in recent years, due to the escalating costs of political campaigns. Existing laws limiting campaign contributions have gaps in them, and, many elected officials from both parties are reluctant to support changes in the current system that might give some advantage to their opponents. Interest groups that are most influential in national elections generally make voluntary contributions to candidates totaling in the hundreds of thousands of dollars.

In addition, considerable financial resources are needed to maintain a presence in Washington between elections. A group needs a professional staff to influence legislation affecting its interests, in addition to the staff needed to communicate with its members and to offer them services. Groups without a steady Washington presence cannot exert the behind-the-scenes influence on the details of legislation that is the hallmark of a successful interest group.

Money also interacts with the factors of membership and cohesion. In order to overcome the free rider problem, groups must attract "policy entrepreneurs" -- that is, individuals who seek material, professional, or ideological rewards from organizing a successful group. To do so, the group's potential membership must have sufficient surplus resources to provide a promising organizational base. This need for a surplus creates an income floor, below which potential groups are unlikely to be organized. For this reason, relatively few groups directly represent the poor.

Above this floor, however, the role of resources becomes more complex. In the abstract, one might argue that a group with 1,000,000 members who each contribute $5 could raise as much money ($5,000,000) as a group with 10,000 members who can contribute $500 each. It is only when one considers the free rider problem, plus the high costs of communicating with a large membership, that the true disadvantage of the larger group becomes apparent.

Another factor affecting a group's mobilization of resources is whether its membership consists of individual citizens or of other organizations. Many powerful interest groups are, in fact, organizations of organizations. This includes trade associations, professional associations, and groups representing public and nonprofit service providers. A group composed of other organizations has fewer entities to mobilize, yet it can still claim to represent the thousands of people affiliated with those entities. In addition, its members can use organizational resources, rather than personal financial resources, to support it.

Information
Next to a committed membership and money, information is the most powerful resource that an interest group can possess. Information is exchanged in several ways. First, information passes from interest groups to decision-makers. Groups often have technical knowledge that legislators lack, and they are eager to educate lawmakers on the issues they care about. It's true that the information they provide generally comes with a bias that reinforces the group's interests. Legislators are well aware of the bias, but may still find this information useful. One of the main advantages of a continuous presence in Washington is the opportunity to provide information to lawmakers at key points in the decision-making process.

Second, information flows from the legislative and executive branches to interest groups. Their staffers track legislative proposals, thus becoming aware of the most propitious times to try to influence the legislative process. Their informal contacts with congressional staff provide opportunities to testify at hearings and to mobilize their group's members when a crucial vote is near. Through this process, they learn which actors are most powerful and what strategies will gain their support. On occasion, they can obtain a modification to the detailed language of a bill in Congress that will affect its impact.

Finally, interest groups exchange information with members and with other citizens. They may conduct an investigation or commission a study that dramatizes a problem. If they attract sufficient media attention, legislators feel pressure to respond. They also solicit information from their members, and inform them about upcoming decisions. On most legislation, only a small number of private citizens contact their legislators. Therefore, 200 letters orchestrated by a group can seem like a blizzard of mail.

The rapid growth of the Internet during the last five years has radically reduced the cost of communication among large numbers of citizens. Most interest groups now have Web pages, and many use e-mail both to communicate with members and as a means for their members to communicate with decision-makers. However, the medium is so new that groups are still learning how best to utilize it, and it is too early to tell exactly how much influence it will have on the process of interest-group influence.

One recent example of such influence was the use of certain conservative Web sites to circulate negative information about former President Bill Clinton, some of it accurate and some of it grossly distorted or fabricated. This probably helped keep the momentum for Clinton's impeachment going, although a majority of Americans still opposed it. Unless large economic actors figure out a way to control Internet access, and thus increase its cost, the new medium is likely to have a democratizing influence on political dialogue. Conversely, it is possible that the Internet may also encourage the fragmentation of citizens into small, electronically linked groups who isolate themselves within increasingly bizarre world views.

Toward more effective public interest groups
For these reasons the preferences of smaller, more cohesive, better financed groups win out, more often than not, over the preferences of groups representing larger numbers of citizens. And particularistic interests frequently prevail over the more general interests of what one might call the larger public. The proliferation of public interest groups in recent years does, however, make the interest-group system as a whole more representative of the diversity of opinions among Americans. And public interest groups are often able to score victories over seemingly more powerful, better-financed opponents. At the end of the day, though, elected officials know that it takes money to win votes. Many times mass-based interest groups cannot reliably deliver the votes of their members, but trade associations and individual corporations can reliably deliver the dollars that candidates need to buy television advertising.

A crucial missing element in many public interest groups is the lack of genuine grassroots political organization. These groups typically consist of a small staff, supported by thousands of members whose only link to the group is periodic financial contributions. This structure is in contrast to earlier forms of mass political organization, in which national movements were built from smaller, face-to-face local organizations. With the exception of a small number of activists, members of modern groups rarely meet face to face.

Recent observers of American society have become increasingly concerned with a decline in community involvement by citizens. This decline applies to nonpolitical, as well as political organizations. Many causes have been advanced for this phenomenon: the isolating effects of television; the increase in dual-career and single-parent families where adults have little leisure time; and the cynicism generated by media-dominated campaigns that focus on personalities and scandals, rather than meaningful issues.

Whatever the causes of this decline, an interest group that could effectively mobilize people through local, grassroots chapters would be in a powerful position politically. It would develop a steady membership base that would be less expensive to reach because of established channels of communication. By supplementing national lobbying with direct local contacts with candidates and office holders, it could convincingly argue that its members will vote based on group issues. It would truly be a mass movement, rather than a small elite, funded by passive supporters.

However, the obstacles to creating such a group are formidable. A large initial infusion of money would be necessary to support local organizing campaigns. It would also have to overcome the American tendency to separate local from national issues. Finally, many citizens would have to be wooed from their tendency to focus on issues raised by the national media at the expense of face-to-face exchange with their neighbors.

A hallmark of a democratic society is that it allows citizens to create alternative political resources that they can mobilize when they believe private economic actors or government officials violate their interests. In that sense, organized interest groups play a fundamental role; they help citizens more effectively utilize the resources they have: voting, free speech, assembly, and the judicial process. 
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The People's Right to Know: 
Transparency in Government Institutions
By Rodney A. Smolla
"The power to withhold the facts of government is the power to destroy that government."
                 -- U.S. House of Representatives
                     Committee Report on Freedom of Information
                     (1976) 

	[image: image9.jpg]





The phrase "the people's right to know" is frequently repeated as a political and legal slogan. These words are often associated with media requests for government information, and invoked by journalists who wish to justify the dissemination of controversial material. "The people's right to know," however, can also have a different meaning, separate from the notion of freedom of the press, a meaning that is truly grounded in the people, and directed toward the right of the people to know about the actions of their own government. It is this variation of the phrase "people's right to know," focusing on what in modern times is often referred to as transparency in government, that concerns us.

This opening up of the business of government, this exercise in increasing transparency, is frequently a difficult and complex process, a process that often requires the careful balancing of competing interests. On the side of an open government are the values of accountability and democratic participation. Yet, open government may at times be costly, may sacrifice certain legitimate interests in candor or efficiency within government, and may jeopardize other laudable social values, such as the protection of individual privacy, national security, and law enforcement. Democratic governments should be largely open and transparent governments. Yet even the most open and democratic government will in certain settings require some measure of secrecy or confidentiality to function appropriately.

The United States, in its struggle to deal with these competing interests, has focused on three principal problems: (1) access to public records and documents, in which the "business of the people" is stored in some tangible form; (2) access to the deliberative institutions of government, such as meetings and forums in which public business is debated and resolved; and (3) access to places that conduct routine non-deliberative government business, such as government-managed prisons, hospitals, or schools.

Freedom of information: access to records and documents
In the United States, experience with "freedom of information," with the notion of a strong legal right of access to government records and documents, is a relatively recent phenomenon, one that only began in earnest in the 1960s. The U.S. Congress passed the federal Freedom of Information Act (commonly referred to as the FOIA) in 1967 in response to a growing sense that prior federal law was usually invoked as a justification for withholding information, rather than as an affirmative spur to the disclosure of information. The FOIA created a broad command that official information shall be made available to the public, for public inspection. This is the norm, the "default" rule, and American courts have repeatedly emphasized that under the FOIA, federal agencies must respond expeditiously and conscientiously to requests by citizens for information.

The FOIA creates nine exemptions from compelled disclosures. These exemptions, the only ones the law allows, are plainly intended to set up concrete standards for determining whether particular material may be withheld or must be disclosed. Aggrieved citizens are given a speedy remedy in courts when an agency refuses to disclose material by invoking one of these exemptions. If the courts find that the agency was wrong in not disclosing the material, it will order the material released, and may punish the agency with fines.

The FOIA is broadly conceived. It seeks to permit access to official information long shielded unnecessarily from public view and attempts to create a judicially enforceable public right to secure such information from possibly unwilling official hands. The nine exceptions contained in the law are designed to provide a workable formula which encompasses, balances, and protects all interests, yet places emphasis on the fullest responsible disclosure. They are:

(1) national security secrets relating to national defense or foreign policy;
(2) materials relating solely to the internal personnel rules and practices of an agency;
(3) materials that are specifically exempted from disclosure by some other federal law;
(4) trade secrets and commercial or financial information that is privileged or confidential;
(5) inter-agency or intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with the agency;
(6) personnel and medical files and similar files, the disclosure of which would constitute a clearly unwarranted invasion of personal privacy;
(7) records or information compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or information could reasonably be expected to interfere with enforcement proceedings, would deprive a person of a right to a fair trial or an impartial adjudication, could reasonably be expected to constitute an unwarranted invasion of personal privacy, or could reasonably be expected to disclose the identity of a confidential source. In the case of information compiled by a law enforcement authority in the course of a criminal investigation or by an agency conducting a national security intelligence investigation, FOIA exempts from public disclosure information furnished by a confidential source that would disclose techniques and procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably be expected to risk circumvention of the law, or could reasonably be expected to endanger the life or physical safety of any individual;
(8) materials relating to examinations and regulation of banks and financial institutions; or
(9) geological and geophysical information and data, including maps, concerning wells.

Some of these exemptions require balancing major competing policy concerns, others involve relatively specific and narrowly applicable matters, such as the location of wells or the regulation of banks. The three principal areas of major policy debate and litigation in the administration of the FOIA have involved the exemption for national security and defense matters, the law enforcement exemptions, and the exemptions designed to protect individual privacy. 

The tension between the values of an open government and the values of privacy are especially acute. Particularly with the onset of modern electronic databases, almost no one in contemporary society can keep entirely secret very many facts about himself or herself. Many facts about individuals come into the hands of government agencies for legitimate reasons, and are stored in databases controlled by the government. For there to be any meaningful protection of privacy, therefore, it must be recognized that while complete secrecy is an impossibility in modern times, laws designed to insure that disclosure will be highly selective are possible, and such laws will go a significant way toward creating at least some protection for individual privacy.

Supplementing the federal FOIA are various state freedom of information laws. All American states have state laws designed to provide public access to the records of state and local governments. These laws vary from state to state. Many follow quite closely the federal FOIA model, creating a broad command of access to government materials, and then listing exceptions.

The costs of the freedom of information laws, at the national and local level, have long been a matter of intense public debate. Some of the direct cost of a FOIA request is normally passed on to the requester -- charges such as search and photocopy fees, for example, are typically set forth in uniform fee schedules maintained by agencies. Much of the indirect cost of the FOIA, however, the "overhead of openness," if you will, is simply absorbed by the agency as part of its operating budget. Freedom of information undoubtedly makes government more expensive, because government employees must be hired to index, organize, store, and retrieve data, creating an administrative machinery enabling the agency to respond properly to FOIA requests.

Americans have learned that it is one thing to enact the value of freedom of information into formal law, and another to attempt to change the culture of government so that officials will comply with the spirit of open government, working to facilitate access to public records, instead of frustrating or undermining such openness. In the years immediately following enactment of the FOIA, many agencies treated it as an annoyance, as something to be gotten around or frustrated whenever possible. Attitudes, however, have gradually changed, and a newer generation of public officials appears much more open and receptive to the notion of easy and generous access to public records.

To some degree the shift in culture is attributable to the new computer technologies of the 1990s. Wholly aside from the question of access to government data, the Internet has created an "information culture" in which people all over the world are increasingly accustomed to being able to quickly and cheaply obtain a wide range of information merely by searching databases from their own computer. An entire generation of people throughout the world is beginning to see easy access to information on the Internet as virtually an entitlement, as natural as breathing the surrounding air. In democratic nations, people naturally tend to extend this sense of entitlement to the government. Making government records easily accessible online is increasingly perceived as one of the basic obligations of a democratic government. Thus, citizens not only expect freedom of information; they now expect freedom of information on-line. This growing perception found its way into American federal law in 1996 with the passage of the Electronic Freedom of Information Act, a law that made it clear that the concept of "public records" included records kept in electronic form and required that federal agencies permit electronic access to their records.

As the Internet has matured, and become so much a part of mass culture, with virtually all businesses and organizations in the private sector touting Web pages that contain substantial information and opportunity for interaction on-line, governments have been pressured to compete in the electronic marketplace, and make themselves "Internet friendly." At the national and local level, government agencies are increasingly adding to their on-line databases, providing public records in a manner that is easily accessible to any citizen with a computer and a modem. Ultimately, this may also solve one of the major cost concerns posed by freedom of information laws. Because government data is often in electronic form, agencies may find that it is relatively easy to provide open access to public record data by simply using software that makes such data easily identifiable and retrievable by ordinary citizens using the Internet.

Access to the deliberative processes of government
Openness and transparency in government apply not only to governmental records and data, but also to governmental decision-making processes themselves. In the United States, there is a strong tradition, in part protected by the American Constitution itself, guaranteeing a right of public access to the proceedings of courts and legislative bodies. In more recent times that tradition has been supplemented by the passage of federal and state laws, popularly known as "sunshine laws," that also guarantee public access to meetings conducted by executive and administrative agencies.

The U.S. Supreme Court has ruled, in Richmond Newspapers, Inc. v. Virginia, in 1980, that the guarantee of freedom of speech in the First Amendment to the U.S. Constitution includes a right of the people to access to criminal trials. At the heart of this right is the recognition of the vital role that public access to criminal proceedings plays in the democratic life of the community. As the Supreme Court explained in Chief Justice Burger's opinion for the majority, "the early history of open trials [in Colonial times in America] in part reflects the widespread acknowledgment, long before there were behavioral scientists, that public trials had significant community therapeutic value. Even without such experts to frame the concept in words, people sensed from experience and observation that, especially in the administration of criminal justice, the means used to achieve justice must have the support derived from public acceptance of both the process and its results." This right to attend criminal trials has been extended by many American courts to civil trials as well. And indeed there are powerful and persuasive reasons, well grounded in both history and function, for applying the right of access to civil cases. As 19th-century Justice Oliver Wendell Holmes once observed, access to civil judicial proceedings is "of vast importance" because of "the security which publicity gives for the proper administration of justice. . . . It is desirable that the trial of [civil] causes should take place under the public eye, not because the controversies of one citizen with another are of public concern, but because it is of the highest moment that those who administer justice should always act under the sense of public responsibility, and that every citizen should be able to satisfy himself with his own eyes as to the mode in which a public duty is performed."

In the modern television age, the right of the public to attend judicial proceedings has been augmented by a practice, increasingly common in the United States, of permitting television cameras to cover trials. At present there is no constitutional right to cameras in the courtroom recognized by American courts, but many courts, either by state statute or by local court rules, now routinely allow television cameras to tape and broadcast trials. There is, in fact, an American cable television network, known as Court TV, that broadcasts actual trials as part of its main programming, hour after hour, day after day. In the United States, at present, this right of access is more commonly allowed in state courts than in federal courts.

The U.S. Supreme Court does not permit cameras or live radio broadcasts in its courtroom. In recent years, the Court has audiotaped its proceedings, and has released them at the beginning of the next term through the National Archives. Expediting this tradition during the dramatic Supreme Court litigation over the 2000 presidential election, the Supreme Court did allow the news media to broadcast a tape-recording of the entire proceedings immediately following their conclusion, in recognition of the intense public interest. Americans were thus able to listen to the hearings, which lasted about 90 minutes, only minutes after they were concluded.

In all courts in which cameras or microphones are permitted, judges are normally granted considerable discretion to establish ground rules and procedures to minimize the disruptive impact of the cameras and microphones, and to ensure that their presence does not undercut the vital importance of ensuring a fair trial.

At the legislative level, there is a long tradition in the United States of open deliberations for legislative bodies. This is normally not guaranteed by constitutional documents, but rather is entrusted to the discretion of the legislative bodies. Nevertheless, by strong tradition, most legislative proceedings of the U.S. Congress and of state legislatures are open to the public. More recently, proceedings of legislative bodies have become routine on television. In the United States the C-Span Networks regularly broadcast proceedings of Congress, and to a somewhat lesser extent, proceedings of state legislatures are now broadcast.

In response to the perception that meetings of federal, state, and local agencies are often far more important in the actual administration of public business than the deliberations of legislative bodies themselves, the federal government, and many state governments, have enacted open-meetings laws, often referred to as "sunshine laws."

The federal open-meetings law, called the "Government in the Sunshine Act," was passed by Congress in 1976. The law requires that meetings of a federal agency be open to the public. The law defines "meeting" as constituting a "quorum" for the conduct of business -- that is, the deliberations of the minimum number of government officials required to effect official action on behalf of the agency. It commands in stern and sweeping language that officials shall not "jointly conduct or dispose of agency business" except in such an open-meeting, and further states that "every portion of every meeting of an agency shall be open to public observation."

There are, as one would expect, exceptions, largely tracking those of the FOIA, designed to exempt from the open-meetings law proceedings involving national defense or foreign policy, internal agency rules, trade secrets, law enforcement investigations, regulation of financial institutions, personal privacy, and disclosures in which an individual will be accused of a crime or formally censured.

The touchstone of the sunshine law is the concept of a "meeting." Here the law seeks to distinguish between the formal deliberations of a quorum within an agency in which actual decisions affecting the public will be made, and the preliminary and informal discussions of policy that are a natural and inevitable requirement of governance. Congress, in drafting the Sunshine Act's definition of "meeting," recognized that the administrative process cannot be conducted entirely in the public eye. Informal background discussions that clarify issues and expose varying views are a necessary part of a government agency's work. To impair such discussions would inhibit candor among the officials, and would act as a drag on the conduct of government, without achieving significant public benefit. Thus, the law strikes a compromise, and is triggered only when at least a quorum of the agency's members actually conduct or dispose of official agency business.

Once again, this legal picture has been augmented by television. Throughout the United States, local cable television systems typically set aside one or two channels devoted entirely to the broadcast of local government deliberations, including such meetings as city or county government sessions, meetings of school boards, or zoning boards.

Access to places
To what extent, in a free society, should citizens, including members of the media, have a legal right of access to public places like prisons or schools run by the government?

One response to the issue of access to places owned by the government would simply be to say that citizens have no access to government property at all, because it is, after all, the government's property, and the government should have the power to include or exclude anyone it wishes. This notion has been rejected in American law, however, and has been replaced by a body of First Amendment principles that go under the heading of "public forum law." Certain places, such as parks, major public squares, streets, and sidewalks are deemed "traditional public forums," areas of government property that are held "in trust" for the people -- that is, places where the people have retained the right to assemble for peaceful expression and demonstration, as long as public order is maintained. Even beyond places such as parks and public squares, American courts have recognized that certain other facilities, such as public auditoriums, meeting rooms, or atriums of large public buildings, may also become "public forums" in which any person has the right to speak or to listen to what is transpiring.

Many government institutions, however, are not "open spaces" suitable for expression, but are rather working institutions in which the government's routine day-to-day business is being conducted. I am not speaking here of the deliberative or decision-making business of government, the subject of access to official proceedings, such as courts or administrative agency meetings, but rather the other non-deliberative functions of government, such as those provided by government hospitals, or schools, or prisons. These institutions are traditionally not regarded as "public forums." There is, by tradition, no recognized legal right for citizens to enter these institutions, and access to them can be limited to those with business to conduct there. Schools may exclude all but students, teachers, administrators, and parents, for example. Hospitals may exclude all but patients, medical personnel, and bona-fide visitors. Prisons may exclude all but prisoners, prison officials, and lawyers.

Yet for all of these institutions, and many others that can be imagined, there may be pressure from citizens, including members of the media, for access, in order to observe and perhaps critique what is transpiring. Members of the public or the media may wish to report on alleged abuses, corruption, squalid conditions, or other perceived improprieties taking place within these institutions. Since these institutions are financed by public money, the argument is that the public has a right to know what is going on inside them. At least for the present, American courts have not been willing to recognize any constitutional right of access that is generally applicable to such institutions. What some courts have been willing to acknowledge, however, is a principle of non-discrimination. If institutions do grant some rights of public access -- such as public tours of prisons, for example -- the institutions cannot discriminate against the media, or against citizens who take the tour solely for the purpose of observing and gathering information potentially critical of how the institution is operating.

The value of openness
All governments everywhere and at all times in world history have an inherent inclination to govern at least partly in secret. This is a natural human instinct, and a natural instinct of government. A society that wishes to take openness seriously as a value must therefore devise rules that are deliberately tilted in favor of openness -- tilted more than may at first seem reasonable -- in order to counteract the inherent proclivity of governments to engage in control, censorship, and secrecy.

We are challenged in modern times by breathtaking developments in communications, as technologically revolutionary as the printing press, developments that promise to alter dramatically the ways in which we gather, store, organize, and communicate information. A nation committed to an open culture will defend human expression and conscience in all its wonderful variety, and accord substantial protection to freedom of speech, freedom of the press, freedom of religion, freedom of association, freedom of assembly, and freedom of peaceful mass protest. These freedoms will not only be extended to political discourse, but to the infinite range of artistic, scientific, religious, and philosophical inquiries that capture and cajole the human imagination.

A society that wishes to adopt openness as a value of over-arching significance will not merely allow citizens a wide range of individual expressive freedom, but will go one step further, and actually open up the deliberative processes of government itself to the sunlight of public scrutiny. In a truly open culture the normal rule is that government does not conduct the business of the people behind closed doors. Legislative, administrative, and judicial proceedings should, as a matter of routine, be open to the public.
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Protecting Minority Rights
By Tinsley Yarbrough
"I have a dream that my four little children will one day live in a nation where they will not be judged by the color of their skin but by the content of their character." 
                         -- Dr. Martin Luther King, Jr.
                            March on Washington Speech, August, 1963
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The framers of the U.S. Constitution left to future generations resolution of the slavery issue, and the Civil War and Reconstruction provided only temporary relief from racial discrimination for former slaves and their descendants. By the mid-1950s, however, the U.S. Supreme Court had begun to subject laws that discriminate on the basis of a person's race, color, or national origin to strict judicial scrutiny, prohibiting virtually all forms of government-based racial discrimination.

Congress, too, began to outlaw public and private racial discrimination in voting, employment, public accommodations, housing, and federally funded programs. Later, the high Court subjected laws based on gender to heightened scrutiny also, while Congress not only banned sex discrimination in a variety of fields but also forbade unequal treatment based on disability.

Debates over expanding concepts of equality have formed some of the most painful, yet profound, episodes in U.S. history. Except perhaps in the most homogeneous societies, the fair treatment of minorities is one of a nation's most fundamental and vexing responsibilities. There is no way that a society can treat all persons identically, yet fulfill its legitimate functions. Governments are regularly obliged to draw lines in their laws, dividing or classifying people into separate groups, and treating members of one group more or less favorably than persons in another group. Tax rates that vary according to income levels and minimum-age qualifications for voting or getting a license to drive an automobile are common examples of such regulations. So long as they serve lawful and substantial social interests, this kind of classification is considered legitimate and citizens are reasonably expected to obey.

By contrast, policies that distinguish among groups of people on the basis of race, national origin, ethnic background, gender, religious belief, or related factors seem inherently irrelevant to governmental goals reasonable persons consider legitimate. When governments treat certain people less favorably than others based on birth characteristics or other considerations that seem to bear little relationship to the benefits people should receive, or the burdens they should be expected to endure, suspicions arise that the officials in question are acting out of sheer prejudice and stereotypical assumptions about individual worth and behavior rather than pursuing clearly lawful public goals.

Beyond these principles, however, the degree to which group classifications are perceived as unfair and thus condemned depends largely on prevailing social attitudes. When target groups constitute a numerical minority of a society's population, possess distinctive physical characteristics or life styles others find strange and unappealing, have long been saddled with governmentally sanctioned disabilities, or embrace unorthodox political or religious beliefs and practices, social resistance to change is powerful and full assimilation of these groups into the society may appear insurmountable.

Mistreatment of minorities and other groups is not confined to authoritarian systems with little or no respect for the rule of law. In the 1960s, the British, despite their long tradition of commitment to democratic principles and fundamental fairness, were obliged to confront their treatment of nonwhite immigrant populations. The historic struggle over slavery and its vestiges, moreover, has obviously been among the most profound legal and social developments in the American experience. 

Even when a nation decides to end discrimination against racial minorities or other disadvantaged groups, questions must then be resolved regarding the appropriate mode of relief. Should anti-discrimination policies bind government officials alone? Or should they also extend to private persons and institutions? Is it sufficient to end the discrimination at issue? Or is it necessary to correct the effects of past inequities through, for example, preferential treatment for members of disadvantaged groups seeking employment, position advancement, college admission, and other benefits? Does past inequality, in short, create future entitlement? If so, should the benefits be limited to persons who have actually suffered past discrimination or extended to all members of a particular group?

Discrimination: an affront to a democratic society
Virtually throughout its history, the United States has been obliged to confront these sorts of questions in resolving a variety of issues affecting minorities and other disadvantaged groups -- from the painful struggle over slavery and its remnants, to the nation's expansion of equality principles to gender and other non-racial forms of discrimination, to attempts to define and assure an equal competitive field for disabled Americans, to recent efforts to include sexual orientation among the privacy rights subject to legal protection.

Several basic themes have permeated each of these movements. First is the notion that certain forms of discrimination are an affront to the concept of an open, democratic society. President John F. Kennedy eloquently evoked this principle in his 1963 address to the nation, following the court-ordered desegregation of the University of Alabama over the opposition of Alabama's segregationist governor George Wallace. "I hope," the president observed that evening, "that every American, regardless of where he lives, will stop and examine his conscience about this and other related incidents. This nation was founded by men of many nations and backgrounds. It was founded on the principle that all men are created equal and that the rights of every man are diminished when the rights of one man are threatened."

Later that summer, Martin Luther King, Jr., the foremost civil rights leader of his era, movingly voiced another basic refrain of the equality movement in his "I Have a Dream" speech climaxing that year's civil rights march on Washington. Speaking before a crowd of 200,000 at the memorial to President Abraham Lincoln, who signed the Emancipation Proclamation ending slavery, Dr. King decried the unfairness of a society in which public policy and private practice are based on stereotypical assumptions about human worth. "I have a dream," King proclaimed, "that my four little children will one day live in a nation where they will not be judged by the color of their skin but by the content of their character."

Finally, movements to protect minorities and other disadvantaged groups have been motivated and gained support through practical considerations of self-interest. If a society is permitted to discriminate against one class of people, what is to prevent it from giving force to its other prejudices? Many citizens may realize that discrimination against members of one race, religion, ethnic background, or unorthodox practice or orientation could lead to attacks on other target groups.

The campaign against slavery
Influenced by such concerns, the United States has gradually expanded the types of discrimination the nation will no longer tolerate, attacking them in the judicial, legislative, and executive arenas, as well as in the court of public opinion. The campaign against slavery and its vestiges has been the most frustrating and protracted of those campaigns. When the nation celebrated the 200th anniversary of the adoption of its Constitution in the 1980s, Thurgood Marshall, chosen in 1967 as the first African American ever to serve on the nation's Supreme Court, asserted that persons of his race had little reason to applaud enactment of the original Constitution. Instead, said Marshall, African Americans should reserve their praise for the 13th, 14th, and 15th Amendments to the Constitution, the Civil War and Reconstruction-era bans on slavery and discrimination in voting and in other areas of national life.

Arguably, Justice Marshall was right in many respects. The original Constitution of 1787 had provided, after all, that slaves would be counted as only three-fifths a person in determining each state's population and thus the size of its delegation to the House of Representatives, the lower house of the national Congress. The Constitution also included a provision forbidding passage of any amendment or statute restricting the importation of slaves until 1808, and it guaranteed slaveholders the return of fugitive slaves, even those who had fled to states where slavery was prohibited by law. On the eve of the nation's bloody Civil War over slavery and related issues, moreover, the Supreme Court held in Dred Scott v. Sandford (1857) that African Americans, free or slave, were not U.S. citizens; nor were they entitled to the rights the Constitution guaranteed citizens.

After the Civil War, Congress passed and the states ratified a series of amendments to the Constitution aimed at ensuring the full rights of citizenship for the former slaves freed during the war by President Lincoln's Emancipation Proclamation in 1863. The key provision of the 14th Amendment, ratified in 1868, states: "No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws."

Passage and early enforcement of these Reconstruction amendments brought only a partial and temporary end to discrimination against minorities in the United States. Under its powers to enforce the amendments' provisions, Congress passed a number of significant civil rights statutes. The Civil Rights Act of 1875, for example, prohibited racial segregation or discrimination in public transportation, hotels, and theaters. But even the Congress that passed the 14th Amendment authorized segregation in the schools of Washington, D.C., the nation's capital. As national enthusiasm for Reconstruction subsided in the 1870s and 1880s, moreover, the Supreme Court narrowly construed or struck down as unconstitutional these civil rights laws Congress had adopted.

The rise and fall of segregation laws
The post-Reconstruction Supreme Court also conferred its mantle of approval on segregation laws. In Plessy v. Ferguson (1896), the Court endorsed the authority of states to require racial segregation in railroad cars and other public and private facilities, so long as the segregated accommodations were "equal." Segregation laws, the majority concluded, affected blacks and whites equally, inflicting no stigma of inferiority on either race. A state could also reasonably decide that such laws were necessary to promote public peace and order.

Only Justice John Marshall Harlan, a former Kentucky slaveholder, dissented. Harlan scorned the majority's notion that segregation laws treated members of the dominant white race and the former slaves equally, and declared in his opinion that under the Reconstruction amendments, "our Constitution is color-blind, and neither knows nor tolerates classes among citizens. In respect of civil rights, all citizens are equal before the law." The Court's complicity in permitting states to maintain African Americans in a state of quasi-slavery, Harlan prophesied, would "in time prove to be quite as pernicious as the decision made by this tribunal in the Dred Scott Case."

For half a century after Plessy, "separate but equal" remained the law of the land, and only the most blatant forms of racial discrimination met occasional defeat in the courts. In the 1930s and 1940s, however, the Supreme Court began to cast a more critical eye on segregation laws and related forms of racial discrimination. The famous Footnote Four to Justice Harlan Fiske Stone's opinion for the Court in United States v. Carolene Products Co. (1938) included among laws potentially subject to close judicial review "prejudice against discrete and insular minorities." Although the Court cited military necessity in upholding World War II sanctions against Japanese Americans, Justice Hugo L. Black emphasized for the majority that "all legal restrictions which curtail the civil rights of a single racial group are immediately suspect." In its most significant rulings of that period, the Court began to chip away at segregation in graduate and professional education. Sweatt v. Painter (1950) not only concluded that a recently created state law school for blacks was inferior to the all-white University of Texas law school, but also ruled that in determining whether segregated schools are equal, trial courts must take into account intangible as well as tangible factors -- "those qualities [such as institutional reputation] which are incapable of objective measurement but which make for greatness in a law school."

Bolstered by the stringency of the Court's interpretation of the separate but equal doctrine in this case, Thurgood Marshall, who was then a lawyer for the National Association for the Advancement of Colored People (NAACP), and other civil rights lawyers decided it was time to challenge the doctrine itself, especially its assumption thatsegregated facilities could be equal. Following extensive litigation, the Supreme Court, on May 17, 1954, embraced that position. Attendance at schools segregated by law, Chief Justice Earl Warren concluded for a unanimous tribunal in Brown v. Board of Education and companion cases, generated feelings of inferiority in minority children that adversely affected their ability to learn. Education in such schools thus could never be equal and consistent with the requirements of the 14th Amendment's "equal protection" guarantee. In a second unanimous ruling, Brown II, the following year, Chief Justice Warren instructed the lower courts and school boards to proceed with "all deliberate speed" to implement the desegregation of public schools.

Before Chief Justice Warren's retirement in 1969, the Supreme Court and lower courts had also struck down segregation in many other fields of national life, including a Virginia state law prohibiting interracial marriage. Under Chief Justices Warren Burger (1969-86) and William H. Rehnquist (1986-), the Supreme Court has approved broad remedial powers for judges in school desegregation suits, including court-ordered busing of students to assure integration of schools in racially segregated neighborhoods, and the imposition of racial quotas for student bodies and staff. The justices have drawn a sharp distinction, however, between de jure (official) segregation and de facto segregation (resulting only from segregated housing patterns), holding that the latter is not prohibited by the Constitution. A majority has also ordered trial courts to lift desegregation decrees once substantial compliance has been achieved toward converting a racially dual school system into a unitary system. Finally, the Court has limited the reach of the 14th Amendment's "equal protection" guarantee to policies that have a discriminatory intent, not merely a racially disparate impact.

While the U.S. court system in many ways took the lead in achieving racial equality, the White House and Congress have also erected significant safeguards against such discrimination. In the wake of national repulsion over violent encounters between police and civil rights marchers in Birmingham, Alabama, the Kennedy administration proposed far-reaching civil rights legislation that President Lyndon B. Johnson pushed through Congress following President Kennedy's 1963 assassination. Enacted under congressional authority to regulate interstate commerce and enforce the provisions of the 14th Amendment, the 1964 Civil Rights Act forbade racial and related forms of discrimination in public accommodations, employment, and federally funded programs. Application of the last provision did more than any court order to hasten the desegregation of public schools. Following violence against voting rights marchers in Alabama, Congress next enacted the 1965 Voting Rights Act, barring literacy tests and other voter tests in states with a history of discrimination in voter registration and requiring them to secure "pre-clearance" from federal officials before enacting new election laws. The 1965 statute led to huge increases in African-American voter registration in Southern states and a corresponding decrease in the use of racist appeals in the political arena. Through the 1968 Fair Housing Act, moreover, Congress moved to eliminate discrimination in most housing transactions.

The rights of all minorities
African Americans, of course, have not been the only target of discrimination in the United States. The history of the nation's treatment of Native Americans has been equally regrettable. For years, Congress and the courts promoted Western expansion at the expense of Indian property rights, confiscating their lands and isolating them in often poor living conditions on reservations.

But Indians were eventually given citizenship and the right to vote. Beginning in the 1960s, moreover, Indian civil rights groups mobilized, winning important victories with respect to hunting, fishing, and land rights, including protection for burial grounds and other sacred sites. In an important 1990 case, however, the Supreme Court refused to extend meaningful protection to some tribes' ritual use of peyote, concluding that religious practices were obliged to conform to religiously neutral criminal laws, including drug regulations.

The diverse Hispanic-American populations have had similar difficulty becoming assimilated into American life. Language barriers and national concerns over illegal immigration, particularly from Mexico, have made Hispanics likely targets of discrimination in employment, housing, and education. Spanish, moreover, has been the principal target of the movement to make English the nation's official language, but Hispanic Americans, like other U.S. minority groups, have also made progress in recent years. In 1982, the Supreme Court struck down a Texas policy excluding undocumented children of illegal immigrants from free public schooling, with the justices emphasizing the importance of an education to a child's future development.

While not a numerical minority of the nation's population, American women were, like those in most countries, traditionally subjected to a variety of disabilities based on assumptions about gender. Prior to the adoption of the 19th Amendment to the U.S. Constitution in 1920, the courts routinely upheld state laws denying women the right to vote. A number of early decisions sustained laws prohibiting women from practicing law, medicine, or certain other professions. Indeed, as late as 1961, the Supreme Court upheld a Florida law excluding women from jury service unless they specifically expressed a desire to serve. Sex, however, would appear little more relevant than race as an appropriate basis for government distribution of benefits and burdens. Like African Americans, women were also long systematically excluded from the political process and thus the opportunity to exert control over their own destinies.

Based on such considerations, Congress included gender among the forbidden forms of employment discrimination covered by the 1964 Civil Rights Act. Title IX of the Educational Amendments of 1972 barred schools receiving federal funds from discriminating against women students. Under pressure from the National Organization for Women (NOW) and other groups that same year, Congress proposed to the state legislatures for their ratification the Equal Rights Amendment (ERA), providing that "[e]quality of rights under the law shall not be denied or abridged by the United States or by any state on account of sex," as well as conferring enforcement powers on Congress. Ultimately, the ERA failed to win the approval of the required number of states, and the Supreme Court has generally refused to equate gender classifications with those based on race. In 1971, however, the Court struck down a sexually discriminatory law on "equal protection" grounds for the first time, and a few years later, a majority of the Court concluded that laws based on gender were "quasi-suspect" and would be upheld as valid only if they were substantially related to important governmental interests. Since women alone can become pregnant, the controversial abortion right recognized in Roe v. Wade (1973) is also considered a safeguard against gender-based discrimination by many women, as well as a guarantee to individual privacy.

The United States has generally been more reluctant to forbid discrimination based on sexual orientation or to recognize the right of consenting adults to engage in homosexual relationships. A number of cities, counties, or states have included sexual preference among forbidden forms of classification, and a few have gone so far as to recognize gay marriages. In Romer v. Evans (1996), a 6-3 Supreme Court majority overturned on equal protection grounds a state constitutional amendment that banned all current and future regulations protecting persons from discrimination based on sexual preference. Although declining to declare homosexuals a specially protected class, the Court condemned the amendment as a forbidden state attempt to relegate homosexuals to the status of second-class citizens.

In 1971, the Burger Court declared alienage -- the legal status of being an illegal immigrant -- constitutionally suspect, promising to subject laws that differentiate between U.S. citizens and non-citizens to strict judicial review. Later decisions struck down a number of laws extending public benefits to citizens only. At the same time, the justices have made clear that federal enactments distinguishing citizens from aliens were entitled to greater deference than their state counterparts. They also recognized an exception to the general proposition of equal treatment for citizens and non-citizens, upholding a number of regulations that limited public employment to citizens alone.

Given the general relationship between advancing age and the performance of job-related duties, the Supreme Court has refused to label age classifications for employment even "quasi-suspect." Not surprisingly, in view of the growing political influence of the elderly, Congress, however, has enacted a number of safeguards against age discrimination. The 1964 Civil Rights Act, for example, includes age among the forbidden forms of employment discrimination.

Since World War II, veterans and other disabled Americans have lobbied Congress for protection against discrimination based on handicap. In 1990, a coalition committed to such legislation convinced Congress to adopt the Americans with Disabilities Act (ADA). Defining a disabled person as someone with a physical or mental impairment that limits one of more "life activities," the law guarantees those covered access to public facilities, employment opportunities, and communications services, while obliging employers and others to make some adjustments necessary to assure compliance with the law's goals. The ADA has gone a long way toward reducing obstacles disabled persons confront in employment, education, and other settings. A number of Supreme Court rulings, however, have narrowly construed its provisions. In a 1999 case, for example, a majority concluded that the ADA did not force an airline to hire nearsighted pilots even though their handicap was correctable.

The debate over affirmative action
The Burger and Rehnquist Courts have also confronted a discrimination issue the Warren Court had not been obliged to confront -- the vexatious debate over "affirmative action." In an effort to remedy the effects of past bias against racial minorities and women in employment and higher education, government agencies and universities since the 1960s have established programs extending varying degrees of preference to minorities and women in admission, employment, and advancement decisions. Supporters of such programs have contended that they are temporary measures to assure fair treatment for members of groups historically subject to purposeful discrimination and to hasten the creation of a truly integrated society. The defenders of affirmative action emphasized, moreover, that when white men, the alleged victims of such programs, charged "reverse discrimination," this established group could hardly be compared with African Americans and other groups long subjected to mistreatment based on their race or color, and thus now entitled to special judicial protection. In addition to arguing that affirmative action programs constituted unconstitutional "reverse discrimination," critics pointed out that affirmative action ran counter to the concept of a "color-blind" Constitution, violated the principle of advancement based on merit, aggravated racial hostilities, and perhaps generated feelings of inferiority in those they were designed to help.

The Supreme Court's reaction to lawsuits challenging affirmative action programs has been mixed. In its first major case, Regents of the University of California v. Bakke (1978), the Court confronted a quota system under which 16 of the 100 first-year seats at a state medical school were set aside for minority applicants. Justice Lewis Powell, who delivered the principal opinion in the case, played a truly pivotal role in the Court's decision. Speaking for himself and four other justices, Powell struck down the challenged quota. All racial classifications, the justice concluded, were subject to strict judicial scrutiny regardless of the race affected; and no compelling interest could support an admissions policy based on race alone. Powell and another set of four justices also held, however, that a state's interest in securing a diverse student body was sufficiently compelling to justify consideration of race along with other factors in admissions decisions.

In Steelworkers v. Weber, decided the next year, a Supreme Court majority upheld the joint decision of a company and its workers' union to award 50 percent of certain positions to minorities until the minority percentage of such workers approximated the minority portion of the area labor force. Brian Weber, the white worker challenging the company quota, argued primarily that it violated the anti-employment discrimination provisions of the 1964 Civil Rights Act. The Court majority concluded, however, that the legislation was not intended to cover a company's voluntary decision to impose a racial quota as a means of correcting the effects of past employment discrimination in an area.

For the balance of Chief Justice Burger's tenure, the Court both upheld and invalidated a variety of affirmative action measures. And in Fullilove v. Klutznick (1980), a decision upholding a congressional statute that earmarked a percentage of federal public works funds for minority businesses, the justices made clear that such federal affirmative action programs were entitled to greater judicial deference than their state and local counterparts. Under Chief Justice Rehnquist, the justices initially embraced this position of the Burger Court. But in Adarand Constructors, Inc. v. Pena (1995), a majority held that both federal and state arrangements were to be subjected to the same degree of strict judicial review.

Recent Court opposition to affirmative action has also extended to the election process. In Shaw v. Hunt (1996) and other rulings, the Court allowed white voters to challenge so-called majority-minority congressional districts from which members of the U.S. House of Representatives are elected. Under pressure from the Justice Department following the 1990 national census, several states had created districts in which African Americans or Hispanics constituted a voting majority; in these districts, minority candidates stand a better chance of being elected to Congress. In one sense, the Court has favored these special districts by upholding the constitutionality of 1982 amendments to the 1965 Voting Rights Act. These amendments say state election laws are invalid not only if they have a discriminatory intent, but also if they have the effect of diluting the opportunity for minority voters to elect candidates of their choice. But a narrow Supreme Court majority has also concluded that majority-minority districts are unconstitutional if drawn with the predominantly racial purpose of assuring the election of minority candidates.

The credo of individual equality
Through judicial decisions, congressional statutes, executive enforcement, and changing public attitudes, American society has steadily evolved toward recognizing minority rights in law. The United States has largely banished the more blatant inequities African-Americans and other historically disadvantaged groups were long forced to endure. We are much closer to the day when Justice Harlan's resounding dissent in the 1896 Plessy decision rings substantially true: "In view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here."

The fight to end discrimination against minorities in the United States has taken place primarily in courts of law and in Congress and state legislatures. These efforts have proven successful for two reasons. One is the rule of law, and the abiding belief by the American people that even if individuals or groups do not agree with the conclusion of the courts or legislatures in establishing policy, citizens are bound to obey this policy. If they disagree with a policy or law, they lobby the legislatures and sue in the courts, rather than rampaging in the streets.

The second reason is that the American civic religion, as embodied in the Constitution, the Declaration of Independence and a long tradition of legislatures and courts, holds that all persons are created equal, and are entitled to equal protection under the law. Even if individual Americans do not like particular groups because of their skin color, their lifestyles, or their language, the widespread credo of individual equality forces Americans to confront their prejudices. Although the nation is still not free from its history of discrimination against certain groups, it is publicly committed eventually to ending all vestiges of racial and other forms of prejudice.

While these two beliefs -- in the rule of law and individual equality -- may be closely related to the U.S. historical experience, the general rule is applicable everywhere: Individuals must be treated equally under law. If not, then a nation is courting civil strife.
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Civilian Control of the Military
By Michael F. Cairo
"Even when there is a necessity of military power, within the land,...a wise and prudent people will always have a watchful & jealous eye over it." 
                           -- Samuel Adams
                               Signer of the Declaration of Independence
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The United States has engaged in relatively few sustained military efforts since 1789. As a result, American public interest has focused primarily on domestic matters, while attention to foreign affairs and national defense has been sporadic. In general, public-opinion polls show that most Americans are relatively indifferent toward foreign policy matters, and only at times of international crisis is their interest heightened. Yet a primary motivation in founding the United States was, as the Constitution puts it, to "provide for the common defense." One-third of the 18 enumerated powers in Article I Section 8 of the U.S. Constitution deal with military and foreign policy matters. It is no accident that many of the initial issues of The Federalist Papers dealt with the defense requirements of the United States.

In constructing a new national government, the Founders understood the importance of establishing a government that could properly defend the country. An effective, unified military and foreign policy required strong executive leadership of the military. At the same time, they realized that if military force was not adequately controlled, it could be used to seize control of the government and threaten democracy. The Founders had a genuine fear of the abuse of military power, a concern that a strong executive could, over time, degrade into dictatorship or demagoguery. History had taught them that this abuse was not infrequent. Thus, they believed it was necessary to demonstrate that under the new Constitution the military would be subject to civilian authority in order to protect democracy. In Federalist No.28, Alexander Hamilton wrote,

Independent of all other reasonings upon the subject, it is a full answer to those who require a more peremptory provision against military establishments in times of peace to say that the whole power of the proposed government is to be in the hands of the representatives of the people. This is the essential, and, after all, the only efficacious security for the rights and privileges of the people which is attainable in civil society.
The Founders recognized the importance of a standing army for protection and defense but believed that considerable care should be taken in order to preserve liberty and prevent abuses of power. As James Madison explained in Federalist No.41,

Security against foreign danger is one of the primitive objects of civil society....[But a] standing force?.is a dangerous, at the same time that it may be a necessary, provision. On the smallest scale it has its inconveniences. On an extensive scale its consequences may be fatal. On any scale it is an object of laudable circumspection and precaution. A wise nation will combine all these considerations; and, whilst it does not rashly preclude itself from any resource which may become essential to its safety, will exert all its prudence in diminishing both the necessity and the danger of resorting to one which may be inauspicious to its liberties.
The clearest marks of this prudence are stamped on the proposed Constitution. The Union itself, which it cements and secures, destroys every Pretext for a military establishment which could be dangerous.
The Constitution, therefore, vests responsibility for raising and maintaining an army -- that is, paying for it -- in the Congress, in order to prevent the presidency from becoming too powerful. In addition, Congress, not the executive, is given the power formally to declare war so as to prevent rash and unalterable decisions. At the same time, however, the Constitution designates the president as commander in chief of the U.S. Army and Navy, and state militias, thus giving the office sufficient power to resist foreign attacks and defend the fledgling nation.

Yet, like many principles in the Constitution, the details of civilian control are never clearly spelled out in the Constitution. Civilian control of the military in 1789 was vastly different from civilian control today. In fact, the Founders never envisaged a professional military class and, therefore, could not have foreseen the nature of civilian control today. Consequently, civilian control of the military in America has evolved as a matter of custom and tradition as well as from constitutional legalities.

A tradition of citizen-soldiers
The Constitution itself does not discuss the creation of a permanent military establishment. The Founders were not acquainted with the concept of career military service. They viewed military service in wartime as an attribute of all citizens. While George Washington was the most obvious soldier-statesman, many delegates to the Constitutional Convention had held military rank during the American Revolution. In fact, the idea that there existed a division between civilian and military classes was almost non-existent.

The Founders' view can be inferred from Article I, Section 6 of the Constitution:

No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil Office under the Authority of the United States, which shall have been created, or the Emoluments whereof shall have been increased during such time; and no Person holding any Office under the United States, shall be a Member of either House during his Continuance in Office.
This clause rejects the idea that members of Congress could also serve in executive or judicial posts. It reflects the basic constitutional principle of separation of powers, the belief that each branch of government must be separate and distinct from all other branches. Nowhere in this clause, however, or anywhere else in the Constitution, are senators or representatives prohibited from being appointed to military offices. Since the Founders believed these individuals would be the most capable in American society, they assumed some would naturally serve as commanders of the military during times of crisis. In fact, the clause's inclusion in the Constitution was defended on the grounds that military offices were an exception. The Founders viewed the military as nonprofessional; essentially, the military consisted of a standing army or a citizen militia, and standing armies existed only when a nation was at war. As Elbridge Gerry, a delegate to the 1787 Constitutional Convention, explained, "Standing armies in time of peace are inconsistent with the principles of republican Governments, dangerous to the liberties of a free people, and generally converted into destructive engines for establishing despotism."

The principle of civilian control, then, embodied the idea that every qualified citizen was responsible for the defense of the nation and the defense of liberty, and would go to war, if necessary. Combined with the idea that the military was to embody democratic principles and encourage citizen participation, the only military force suitable to the Founders was a citizen militia, which minimized divisions between officers and the enlisted.

The Founders thus reduced the regular army after the Revolutionary War and relied on state militias to defend the western frontiers. These cutbacks reflected American democracy's fear of military institutions and of the military function, in part rooted in experiences with British military rule during the colonial period. Throughout the 19th century and early 20th century, these fears became embedded in American politics and society. America's deep cultural heritage of anti-military feeling, along with its geographic isolation, has thus produced a legacy of civilian control of the military.

The Anglo-Saxon cultural heritage, dominant at the time of the nation's founding, was another, more general, reason for this aversion to the military and military institutions, especially during peacetime. The British reaction to the Cromwellian period of the 1640s, when the British army was used to suppress political opposition, was a vivid memory in the 18th century. In addition, one of the major tensions leading to the American Revolution was the stationing of British troops on American soil after the French and Indian Wars (1754-63). The colonists rejected such an intrusion based on their concept of their rights as Englishmen, on the grounds that this would be unacceptable in Great Britain. This same wary attitude was reflected throughout the Revolution itself. In order to get the Continental Congress to authorize and provision the army, General George Washington had to assure Congress he would not use that army to usurp its authority. Thus, even in the heat of battle, Americans were suspicious of military authority.

Geography also played an important role in American attitudes toward the military. Throughout the 19th century, broad oceans acted as a buffer to the North American continent and America's neighbors did not present a serious threat. With its isolation, the United States was virtually immune from significant military threats from Europe and Asia. The abundant natural resources of the United States also made it virtually independent from the rest of the world.

At the beginnings of the Republic, then, four basic premises conditioned how most Americans saw civilian control of the military. First, large military forces were viewed as a threat to liberty, a legacy of British history and the army's occupation in the colonial period. Second, large military forces threatened American democracy. This notion was linked to the ideal of the citizen-soldier and fears of establishing an aristocratic or autocratic military class. Third, large military forces threatened economic prosperity. Maintaining large standing armies represented an enormous burden on the fledgling economy of a new nation. Finally, large military forces threatened peace. The Founders accepted the liberal proposition that arms races led to war. Thus, civilian control of the military arose from a set of historical circumstances and became embedded over time in American political thought through tradition, custom, and belief.

Early presidents as military commanders
The commander-in-chief clause of the Constitution states that, in addition to his other duties, "The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into actual Service of the United States." This clause has been fundamental throughout U.S. history, as it has provided a standing invitation for civilian control of in military affairs. The same principle that permitted the framers of the Constitution to envision the possibility that senators might become generals during war permitted them to accept a civilian president as military commander in chief. What is crucial here is that the U.S. president, himself, is subject to the constraints of democratic government in all his functions, and thus less likely to use the military to increase executive power in general by means of military command.

The extent that the Founders expected the president to exercise military functions can be seen in their failure to curb the personal authority of the president to lead troops on the field of battle. The intention and expectation of the time was that the president could, and should, assume personal command of the military in the field. Presidents throughout the 19th century did not hesitate to do this. As the first president, George Washington clearly established this precedent in suppressing the Whiskey Rebellion, a violent insurrection in 1799 of farmers in Pennsylvania against the government's excise tax. Although the rebellion was small and confined to a limited area, Washington attributed the violence to nothing less than the subversion of the government. Washington declared that if the rebels were not subdued, "We may bid adieu to all government in this Country." To demonstrate federal authority, Washington gathered a military force that rivaled the entire Revolutionary army, and he personally led the army's march across Pennsylvania.

Other presidents followed Washington's lead. Although ineffectual, President James Madison organized and designed the defense of the capital against British forces in 1814. During the Mexican-American War in the 1840s, President James K. Polk exercised his authority as commander in chief by personally directing the American army against the Mexicans. While Polk did not command the army in the field, his strategies were the basis for the army's actions. Throughout the 19th century, presidents continued to command the army by personally formulating military strategies and participating in exclusively military matters. Most notable in exercising this broad grant of authority was President Abraham Lincoln.

Lincoln was faced with the most severe and serious threat to American democracy ever. Confronted by the secession of Southern states and the disintegration of the Union, Lincoln used his executive powers to their fullest extent in order to preserve the nation. He delayed one session of Congress from April to July 1861. Then, relying on his power as commander in chief, Lincoln assembled the militia, enlarged the army and navy without congressional authorization, called out volunteers for service, spent public money without congressional appropriation, suspended habeas corpus, and instituted a naval blockade of the Confederacy. In July he told Congress:

No choice was left but to call out the war power of the [executive branch of] the Government; and so to resist force, employed for its destruction, by force, for its preservation....These measures, whether strictly legal or not, were ventured upon, under what appeared to be a popular demand, and a public necessity; trusting, then as now, that Congress would readily ratify them?.Now it is insisted that Congress, and not the Executive, is vested with this power. But the Constitution itself, is silent as to which, or who, is to exercise the power; and as the provision was plainly made for a dangerous emergency, it cannot be believed the framers of the instrument intended, that in every case, the danger should run its course, until Congress could be called together; the very assembling of which might be prevented, as was intended in this case, by the rebellion?.It was with the deepest regret that the Executive found the duty of employing the war-power, in defense of the government, forced upon him.
But Lincoln's exercise of power did not stop there. In spring 1862, Lincoln participated in the direction of the Union armies. He personally determined the plan of operations and directed the movement of troops through executive war orders. Lincoln, however, was the last president to be so directly involved in formulating detailed military policies.

Lincoln's use of the commander-in-chief power helped confirm the president as the prime director of the nation's military forces. Throughout the 19th century, indeed, as in the 18th century, there existed no clear distinction between political and military competence. Most men of politics were capable of military command, and the exercise of military functions by the president created little difficulty perhaps because, in spite of the extensive powers assumed by Lincoln, presidents continued to respect overall constitutional constraints on their authority. During that period, a clear political-military hierarchy evolved: The president was at the top with the secretaries of war and the navy, giving direct orders to uniformed commanders in the field. Political and military responsibilities, therefore, remained mixed. The president frequently had previous military experience and generals became involved in politics. By the time the 19th century closed and the 20th century opened, the idea of a combination military commander/president had become more difficult to sustain. The advent of new technology, military professionalism, and the emergence of the United States on the international scene altered the relationship between politicians and military commanders. Still, the strong principle of acceptance of civilian control established in the 19th century served to solidify this tradition into the 20th century, if in a somewhat different form.

A shifting balance in the 20th century
The 20th century brought the onset of major war. When Woodrow Wilson was elected president in 1912, the United States' objectives were overwhelmingly domestic. When war broke out in Europe in 1914, Wilson chose neutrality for the United States. However, belligerent attacks on American economic interests and the rights of neutrals led Wilson to ask Congress for a declaration of war against Germany.

Following World War I, Wilson failed to get Senate ratification of the League of Nations treaty, plunging the United States into isolation. Subsequent presidents were faced with a Congress reluctant to involve itself in international affairs. In 1929-1930, Congress passed a series of high tariffs, culminating with the Smoot-Hawley Tariff Act. These tariffs were meant to protect the American economy from outside interference, and further isolated the United States. In 1935, 1936, and 1937 Congress passed a series of Neutrality Laws meant to ensure that the United States would avoid another European war.

The height of isolationism was reached during the Franklin Roosevelt administration. Faced with the crisis of the Great Depression, Roosevelt supported American neutrality as early as 1935 and stressed domestic priorities over foreign policy. It was only in the late 1930s that Roosevelt began to see the importance of American involvement in European affairs.

Ironically, it was the same conservative Supreme Court that attempted to limit Roosevelt's "New Deal" economic reform policies in the domestic sphere that finally established the presidency as the leading player in foreign affairs, reinforcing the president's control and direction of the military. In the 1936 case of United States v. Curtiss-Wright Corporation, the Supreme Court drew a fundamental distinction between presidential power in domestic and foreign affairs, stating that the president is the "sole organ of the federal government in the field of international relations -- a power which does not require as a basis for its exercise an act of Congress." The Court argued that the inherent authority of the president in foreign affairs found sanction in the Constitution, history, and present necessity. 

By the time the Roosevelt administration became preoccupied with international concerns as clouds of war gathered over Europe, the world had changed significantly. First, the technological revolution made it difficult for any president to be totally versed in the nature and strategies of war. Second, World War II was a global conflict. These factors would challenge the idea of day-by-day civilian direction of the military during the war and afterwards. Yet, civilians today, for the most part, the president and his staff -- as well as the secretary of defense -- remain firmly in control of the nation's military establishment. It should be noted also that the constitutional "power of the purse" -- the fact that the U.S. Congress appropriates all money for the military -- enables senators and congressmen who are willing to devote time to the subject to exercise influence and control.

The advent of the Cold War in 1945 meant a complete end to the American tradition of isolationism and ushered the United States to a leadership position in world affairs. As a vast number of servicemen returned home from World War II, many moved into civilian roles in the government, academic life, and in business, establishing for the first time numerous relations between military services, American companies, and other sectors of society. The armed forces, previously somewhat isolated from American society, were now much more actively involved in it. The change resulted in major shifts in public and elite attitudes about the military. The fear of the military that had prevailed in the 19th century was largely replaced in the Cold War era by an understanding and appreciation for the role of military force in American foreign policy.

The combination of technical advances and American engagement in world affairs required new governmental institutions to control, organize, and monitor the military forces and institutions. The National Security Acts of 1947 and 1949 established greater centralized control with the creation of the Joint Chiefs of Staff and the Department of Defense. The cabinet-level office of the secretary of defense, reporting to the president, soon became the link between the military and its civilian command. In 1958 the Defense Reorganization Act strengthened the power of the secretary of defense, and Robert McNamara's strong influence while serving in this job in the 1960s solidified the power and authority of the defense secretary's office. These changes served to maintain the power of the presidency in military affairs, under new circumstances. Throughout the Cold War, the locus of strategic authority continued with the president. The executive branch, through the National Security Council in the White House and the secretary of defense, exercised critical authority over such issues as force levels, weapons procurement and deployments, and the use of force.

The failure of American military forces in the Vietnam War to achieve their immediate war aims had the effect of decreasing further the power and authority of the professional military vs. civilian authority. Once again, many Americans distrusted military solutions and military options. A greater caution in committing to military force even developed in the military itself. Since the 1970s, many military leaders have been reluctant to use force, arguing that the limited use of military force for political purposes without a clearly stated objective will result in failure.

This reluctance stemmed from two sources. First, the failure in Vietnam brought with it a post-Vietnam "syndrome." Presidents, military leaders, Congress, and the public all expressed suspicions about the ability of force to achieve American goals. Second, Congress asserted its authority in an attempt to control presidential use of force which had driven the U.S. role in Vietnam. In 1973, Congress passed the War Powers Act over President Nixon's veto. It was designed to limit the president's power to commit armed forces abroad without congressional approval. According to the act, its purpose was "to fulfill the intent of the framers of the Constitution?and insure that the collective judgment of both the Congress and the President will apply to the introduction of United States Armed Forces" into conflict abroad. The act attempts to redress the growth of presidential war-making power by requiring presidential consultation and reporting, and outlining congressional action to thwart presidential use of force.

Despite its attempts, the War Powers Act remains largely symbolic due to congressional reluctance to use it and presidential claims that the act is unconstitutional. In fact, the act may have strengthened presidential use of force by authorizing the introduction of forces prior to congressional approval.

Throughout the 20th century, in general, civilian control of the military, whether on the part of the president or Congress, has been strengthened and further institutionalized in American government and society. The increasing power of weaponry has further accelerated this trend towards firmer civilian command and control of military forces and institutions, by necessity. 

The limits of military advice
As the United States enters a new century, the most likely problem is not that the professional military would ignore or in any way oppose civilian control. Rather, the issue is that civilian leaders may not have the technical expertise by background and experience to deal with the complex and dangerous problems of the 21st century. The challenge is for the civilian leadership to work effectively with military professionals to ensure that the president and his staff have access to necessary technical expertise and information that is required for effective decision-making.

The nature and extent of military influence in American foreign and defense policy has waxed and waned over American history. The military's influence depends on a number of factors, including the public's perception of threats and military structures and roles established in law and tradition. The American military itself is far from monolithic in character, but by now the best way to describe the role of military leaders in American democracy is as expert advisors. As General Matthew Ridgway, top military commander during World War II and the Korean War, explained,

The military advisor should give his competent professional advice based on the military aspects of the programs referred to him, based on his fearless, honest, objective estimate of the national interest, and regardless of administration policy at any particular time. He should confine his advice to the essential military aspects.
The professional officer, in short, should be an expert in making judgments about how force can be used most effectively. In other matters, he defers to civilians. Thus, the U.S. Constitution and American tradition have restricted the military to administrative and instrumental roles in the policy process.

As the United States moves into the 21st century, military leaders are not asked when and where to wage war. They are asked a far more restricted question: How can the military be most effectively used at a particular time and for a given strategic purpose? In 1983, Ronald Reagan did not ask the military whether the U.S. armed forces should enter Grenada and stabilize a threatening situation, but how to accomplish the mission. Nor did Presidents Bush or Clinton ask military commanders whether to evict Iraq from Kuwait, or protect Kosovar Albanians from the Serbians. They asked only how to accomplish those objectives quickly and with minimal casualties. So, custom, tradition, and legality have combined to firmly establish civilian control of the military in American politics and society.

The American experience may provide valuable lessons to countries struggling with the challenges of an emerging democracy. Perhaps the most obvious of these challenges is the threat of military commanders seizing power. There are two important principles that can reinforce civilian control. First, a newly emerging democracy would do well to establish solid constitutional foundations as the basis for civilian control of the military. Despite some ambiguities, the U.S. Constitution divides military power between the legislature and the executive, a division aimed to preventing abuses of power. Also, the Constitution clearly establishes the president, a popularly elected civilian leader, as commander in chief of the armed forces. The crucial element here is that the president's powers are defined and limited as a whole, and that Congress, the U.S. courts, and the electorate, have substantial power. Thus, the president's command of the military does not lead to command of other sectors. The president's primarily civilian status has been borne out through the country's history. Only four presidents -- Washington, Jackson, Grant, and Eisenhower -- had significant careers in the military prior to becoming president. Each of them understood the need to keep military and political functions separate and distinct. General Dwight Eisenhower carried this principle so far while he was commanding Allied forces in Europe during World War II that he did not vote.

The second key principle requires that the military serve in an administrative, not a policy-making, role. Eisenhower's refusal to vote while in the army is representative of his belief that military decisions must not be clouded by political decisions. Generals should not be involved in the political decision-making process. Instead, they should proffer advice regarding the use of the military in achieving policy-makers' goals, and as to the probable success of the military outcome. It should be left to the political leaders to decide if the military option should be pursued.

This second principle is much more difficult to accomplish than constitutional protections. While a written constitution specifying the proper division of power between military and political leaders is an excellent first step, the challenge is convincing the military that its role is a subservient one. The primary obstacle to civilian control of the military is often a culture that has glorified the military. Changing that culture is a difficult, but necessary, task if the military is to be brought under civilian control. This will take time and education. Old leaders who distrust civilian leaders must be replaced by new ones willing to work with and for the civilian leadership. Obviously, if the civilian leadership is popularly elected, its legitimacy in the eyes of the people helps it control the military. This task is a difficult one but no more difficult than the task of building a sound, democratic government. It must be made clear that a military that sees itself as but one element of a democratic society will be stronger, not weaker, as a result, as its actions are more likely to reflect the sovereign will of the people it serves.
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